
$OH[ 5DWH
$VKOHH 5RVVOHU
$&/8 RI 0RQWDQD
3�2� %R[ ����
0LVVRXOD�07 ����������
����� ��������
UDWHD#DFOXPRQWDQD�RUJ
URVVOHUD#DFOXPRQWDQD�RUJ

�$GGLWLRQDO FRXQVHO OLVWHG RQ QH[W SDJH�

0217$1$)2857+ -8',&,$/',675,&7 &2857�
0,6628/$&2817<

&$6(< 3(5.,16� DQ LQGLYLGXDO�
63(1&(5 0&'21$/'� DQ LQGLYLGXDO�
.$6$1'5$ 5('',1*721� DQ
LQGLYLGXDO� -$1( '2(� DQ LQGLYLGXDO�
-2+1 '2(� DQ LQGLYLGXDO� DQG
0,6628/$ &2817<�

3ODLQWLIIV�

YV�

67$7( 2) 0217$1$� *5(*25<
*,$1)257(� LQ KLV RIILFLDO FDSDFLW\ DV
*RYHUQRU RI WKH 6WDWH RI 0RQWDQD� DQG
$867,1 .18'6(1� LQ KLV RIILFLDO
FDSDFLW\ DV $WWRUQH\ *HQHUDO RI WKH 6WDWH
RI 0RQWDQD�

'HIHQGDQWV�

DQG

.(55, 6((.,16�&52:(�

,QWHUYHQRU�'HIHQGDQW�

&DXVH 1R� '9 ������

+RQ� /HVOLH +DOOLJDQ

%5,() ,1 6833257 2)
3/$,17,))6¶ 027,21 )25
6800$5< -8'*0(17

F I L E D

STATE OF MONTANA
By: __________________

CLERK

116.00

Missoula County District Court

Matthew Tanna

DV-32-2025-0000282-CR

04/03/2026
Amy McGhee

Halligan, Leslie



�&RQWLQXHG IURP SUHYLRXV SDJH�

5RELQ 7XUQHU
/HJDO 9RLFH
3�2� %R[ ���
0LVVRXOD�07 �����
����� �������� [ ����
UWXUQHU#OHJDOYRLFH�RUJ

%LOOLH 0DQGHOEDXP

(YD 'RUURXJK

&RYLQJWRQ	 %XUOLQJ //3
6DOHVIRUFH 7RZHU� ���0LVVLRQ 6WUHHW
6DQ )UDQFLVFR� &$ �����
����� ��������
EPDQGHOEDXP#FRY�FRP
HGRUURXJK#FRY�FRP

-RVHSK 9DQGHJULII

&RYLQJWRQ	 %XUOLQJ //3
�� +XGVRQ <DUGV
1HZ <RUN� 1< �����
����� ��������
MYDQGHJULII#FRY�FRP

7HUU\ 'LQJ

$&/8 )RXQGDWLRQ
��� %URDG 6WUHHW� ��WK )ORRU
1HZ <RUN� 1< �����
����� ��������
WWGLQJ#DFOX�RUJ

-XOLH $�0XUUD\

$&/8 )RXQGDWLRQ
��� ��WK 6WUHHW� 1:
:DVKLQJWRQ� '& �����
����� ��������
MPXUUD\#DFOX�RUJ

0DWWKHZ 6FKOHVLQJHU

0D[ /DUVRQ

&RYLQJWRQ	 %XUOLQJ //3
2QH &LW\&HQWHU� ��� 7HQWK 6WUHHW� 1:
:DVKLQJWRQ� '& �����
����� ��������
PVFKOHVLQJHU#FRY�FRP
PODUVRQ#FRY�FRP


 $GPLWWHG SUR KDF YLFH



LLL

7$%/( 2) &217(176

,1752'8&7,21 ������������������������������������������������������������������������������������������������������

%$&.*5281' ��������������������������������������������������������������������������������������������������������

,� 8QGLVSXWHG 0DWHULDO )DFWV��������������������������������������������������������������������������������

$� *HQGHU ,GHQWLW\� *HQGHU '\VSKRULD� DQG ,QWHUVH[ ,GHQWLW\ ��������������������

%� +RXVH %LOO �������������������������������������������������������������������������������������������

&� 3ODLQWLIIV �������������������������������������������������������������������������������������������������

,,� 3URFHGXUDO %DFNJURXQG ������������������������������������������������������������������������������������

/(*$/ 67$1'$5' ������������������������������������������������������������������������������������������������

$5*80(17 �������������������������������������������������������������������������������������������������������������

,� +% ��� YLRODWHV 3ODLQWLIIV¶ ULJKW WR HTXDO SURWHFWLRQ���������������������������������������

$� 7KH $FW GLVFULPLQDWHV EDVHG RQ WUDQVJHQGHU VWDWXV� LQWHUVH[
VWDWXV� DQG VH[����������������������������������������������������������������������������������������

%� 7KH $FW¶V WDUJHWLQJ RI VXVSHFW FODVVHV DQG LQIULQJHPHQW RQ
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DOLJQHG ZLWK WKHLU JHQGHU LGHQWLW\ DQG WR PDNH SHUVRQDO GHFLVLRQV� �����

%� 7KH $FW YLRODWHV 3ODLQWLIIV¶ LQIRUPDWLRQDO SULYDF\ ULJKW LQ WKHLU
WUDQVJHQGHU DQG LQWHUVH[ LGHQWLWLHV DQG PHGLFDO LQIRUPDWLRQ� ��������������
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%� +% ��� LV XQFRQVWLWXWLRQDOO\ YDJXH EHFDXVH LWV GHILQLWLRQV GR
QRW DFFRXQW IRU LQWHUVH[ SHRSOH� ������������������������������������������������������������
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+RXVH %LOO ��� �³+% ���´ RU ³WKH $FW´� LV WKH ODWHVW LWHUDWLRQ RI WKH 6WDWH¶V

UHOHQWOHVV DVVDXOW RQ WUDQVJHQGHU DQG LQWHUVH[ 0RQWDQDQV� ,W GHQLHV WUDQVJHQGHU

SHRSOH ZKDW RWKHU 0RQWDQDQV WDNH IRU JUDQWHG� WKH ULJKW WR XVH UHVWURRPV� FKDQJLQJ

URRPV� DQG VOHHSLQJ TXDUWHUV LQ SXEOLF VSDFHV WKDW DOLJQ ZLWK WKHLU JHQGHU LGHQWLW\�

$QG LWV UHVWULFWLYH GHILQLWLRQV RI ³VH[´ PDNH LW XQFOHDU ZKHWKHU LQWHUVH[ SHRSOH FDQ

XVH WKHVH HVVHQWLDO IDFLOLWLHV DW DOO�

7KLV &RXUW FRUUHFWO\ FRQFOXGHG DW WKH SUHOLPLQDU\ LQMXQFWLRQ VWDJH WKDW WKH

0RQWDQD &RQVWLWXWLRQ GRHV QRW FRXQWHQDQFH WKLV GLVFULPLQDWLRQ� %DVHG RQ D IXOO

HYLGHQWLDU\ UHFRUG� LW VKRXOG QRZ JUDQW VXPPDU\ MXGJPHQW WR 3ODLQWLIIV²ILYH

WUDQVJHQGHU DQG LQWHUVH[0RQWDQDQV WDUJHWHG E\ +% ��� �³LQGLYLGXDO 3ODLQWLIIV´� DQG

0LVVRXOD &RXQW\� ZKLFK RSHUDWHV PDQ\ IDFLOLWLHV LPSDFWHG E\ WKH $FW�

)LUVW� +% ��� YLRODWHV WKH LQGLYLGXDO 3ODLQWLIIV¶ IXQGDPHQWDO ULJKW WR HTXDO

SURWHFWLRQ� ,W GLVFULPLQDWHV EDVHG RQ WUDQVJHQGHU DQG LQWHUVH[ VWDWXV �DQG� E\

H[WHQVLRQ� VH[� EHFDXVH LW VLQJOHV RXW WUDQVJHQGHU DQG LQWHUVH[ SHRSOH IRU GLVIDYRUHG

WUHDWPHQW� 7UDQVJHQGHU VWDWXV DQG VH[ DUH VXVSHFW FODVVLILFDWLRQV WULJJHULQJ

KHLJKWHQHG VFUXWLQ\� ZKLFK +% ��� FDQQRW VXUYLYH�

6HFRQG� +% ��� YLRODWHV WKH LQGLYLGXDO 3ODLQWLIIV¶ IXQGDPHQWDO ULJKW WR

SULYDF\� %HFDXVH LW IRUFHV WUDQVJHQGHU PHQ WR XVH ZRPHQ¶V IDFLOLWLHV DQG WUDQVJHQGHU

ZRPHQ WR XVH PHQ¶V IDFLOLWLHV� +% ��� ZLOO RXW VRPH 3ODLQWLIIV DV WUDQVJHQGHU RU
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LQWHUVH[ HYHU\ WLPH WKH\ HQWHU D UHVWURRP� H[SRVLQJ WKHP WR KDUDVVPHQW� DEXVH� DQG

YLROHQFH� )XUWKHU� E\ FRQGLWLRQLQJ DFFHVV WR FRYHUHG IDFLOLWLHV RQ D SHUVRQ¶V ³JRQDGV´

DQG ³JHQLWDOLD´ DQG DXWKRUL]LQJ SULYDWH ODZVXLWV ZKHQHYHU D SHUVRQ LV SHUFHLYHG WR

EH XVLQJ WKH ³ZURQJ´ IDFLOLW\� +% ��� PDNHV WKDW SHUVRQ¶V DQDWRP\� JHQHWLFV� DQG

PHGLFDO KLVWRU\ D FHQWUDO LVVXH LQ HQVXLQJ FRXUW SURFHHGLQJV� 7KRVH SURFHHGLQJV� E\

'HIHQGDQWV¶ RZQ GHVFULSWLRQ�ZRXOG EH SURIRXQGO\ LQYDVLYH� WR GHWHUPLQH D SHUVRQ¶V

³VH[�´ 'HIHQGDQWV SUHVFULEH ELRSVLHV� XOWUDVRXQGV� DQG EORRG WHVWV ³WR ILQG RXW ZKDW

JDPHWHV WKH\ KDYH�´

7KLUG� +% ��� YLRODWHV WKH LQGLYLGXDO 3ODLQWLIIV¶ IXQGDPHQWDO ULJKW WR SXUVXH

OLIH¶V EDVLF QHFHVVLWLHV� $FFHVV WR UHVWURRPV DQG RWKHU VH[�VHSDUDWHG IDFLOLWLHV

FRUUHVSRQGLQJ WR RQH¶V JHQGHU LGHQWLW\ LV D QHFHVVLW\� DV LV WKH RSSRUWXQLW\ WR SXUVXH

HPSOR\PHQW DQG HGXFDWLRQ� %XW +% ��� GHQLHV WKDW DFFHVV WR WUDQVJHQGHU DQG

LQWHUVH[ 0RQWDQDQV�PDNLQJ LW GLIILFXOW� LI QRW LPSRVVLEOH� IRU WKHP WR ZRUN LQ SXEOLF

EXLOGLQJV� DWWHQG SXEOLF VFKRROV� DQG RWKHUZLVH HQJDJH LQ SXEOLF OLIH�

)RXUWK� +% ��� YLRODWHV GXH SURFHVV� ,W LV XQFRQVWLWXWLRQDOO\ YDJXH DV WR

UHJXODWHG HQWLWLHV OLNH 3ODLQWLII 0LVVRXOD &RXQW\ EHFDXVH LW JLYHV WKHP QR QRWLFH RI

KRZ WR FRPSO\ ZLWK WKH ODZ ZKLOH VXEMHFWLQJ WKHP WR RQHURXV SULYDWH ODZVXLWV IRU

DOOHJHG QRQ�FRPSOLDQFH� 7KH $FW LV DOVR XQFRQVWLWXWLRQDOO\ YDJXH DV WR LQWHUVH[

SHRSOH OLNH 3ODLQWLII -RKQ 'RH EHFDXVH LWV GHILQLWLRQV RI ³IHPDOH´ DQG ³PDOH´
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H[FOXGH LQWHUVH[ SHRSOH HQWLUHO\� OHDYLQJ WKHP XQDEOH WR GLVFHUQ ZKHWKHU WKH\ FDQ

XVH DQ\ FRYHUHG IDFLOLWLHV�

'LVFRYHU\ KDV QRZ FRQILUPHG WKDW +% ��� LV XQFRQVWLWXWLRQDO LQ DOO WKHVH

UHVSHFWV� 7KH XQGLVSXWHG IDFWV HVWDEOLVK WKDW +% ��� GHQLHV WUDQVJHQGHU DQG LQWHUVH[

0RQWDQDQV HTXDO DFFHVV WR HVVHQWLDO IDFLOLWLHV DQG FRPSHOV WKH GLVFORVXUH RI WKHLU

GHHSO\ SULYDWH LQIRUPDWLRQ²ZLWKRXW DQ\ HYLGHQFH WR VXJJHVW WKDW DOORZLQJ WKHP WR

XVH IDFLOLWLHV FRUUHVSRQGLQJ ZLWK WKHLU JHQGHU LGHQWLW\ FDXVHV KDUP� 7KH 6WDWH DOVR

DGPLWV WKDW LW GRHV QRW NQRZ ZKDW UHJXODWHG HQWLWLHV RU LQWHUVH[ SHRSOH PXVW GR WR

FRPSO\ ZLWK +% ���� $QG WKH HYLGHQFH LV XQDPELJXRXV WKDW LQVWHDG RI DGYDQFLQJ

ZRPHQ¶V VDIHW\ DQG SULYDF\� +% ��� ZLOO RQO\ PDNH DOO 0RQWDQDQV OHVV VDIH�

$FFRUGLQJO\� 3ODLQWLIIV DUH HQWLWOHG WR VXPPDU\ MXGJPHQW RQ DOO WKHLU FODLPV�

%$&.*5281'

,� 8QGLVSXWHG 0DWHULDO )DFWV

$� *HQGHU ,GHQWLW\� *HQGHU '\VSKRULD� DQG ,QWHUVH[ ,GHQWLW\

$SHUVRQ¶V JHQGHU LGHQWLW\ LV WKHLU GHHSO\ IHOW� LQWHUQDO VHQVH RI EHORQJLQJ WR D

SDUWLFXODU JHQGHU� ZKLFK FDQ GLIIHU IURP WKH VH[ WKH\ ZHUH DVVLJQHG DW ELUWK� &URVV

E\ 	 WKURXJK &URVV Y� 6WDWH� ���� 07 ���� � �� ��� 0RQW� ���� ��� 3��G ���� 3OV�¶

6WDWHPHQW RI 8QGLVSXWHG )DFWV �³68)´� � �� 7UDQVJHQGHU SHRSOH KDYH D JHQGHU

LGHQWLW\ WKDW GRHV QRW FRUUHVSRQG WR WKHLU ELUWK�DVVLJQHG VH[� DQG FLVJHQGHU SHRSOH

KDYH D JHQGHU LGHQWLW\ WKDW DOLJQV ZLWK WKHLU ELUWK�DVVLJQHG VH[� 68) � ��
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7KH LQFRQJUXHQFH EHWZHHQ D SHUVRQ¶V JHQGHU LGHQWLW\ DQG WKHLU ELUWK�DVVLJQHG

VH[ FDQ FDXVH FOLQLFDOO\ VLJQLILFDQW GLVWUHVV RU LPSDLUPHQW RI IXQFWLRQLQJ NQRZQ DV

JHQGHU G\VSKRULD� &URVV� � �� 68) � �� *HQGHU G\VSKRULD LV D VHULRXV PHGLFDO

FRQGLWLRQ WKDW LV DVVRFLDWHG ZLWK LQWHQVH DQG SHUVLVWHQW SDLQ DQG GLVFRPIRUW IURP WKH

LQFRQJUXLW\ EHWZHHQ D SHUVRQ¶V JHQGHU LGHQWLW\ DQG WKHLU DVVLJQHG VH[� 68) � ��

³>8@QWUHDWHG JHQGHU G\VSKRULD FDQ OHDG WR VLJQLILFDQW OLIHORQJ GLVWUHVV�´ LQFOXGLQJ

³FOLQLFDOO\ VLJQLILFDQW DQ[LHW\ DQG GHSUHVVLRQ´ DQG ³DQ LQFUHDVHG ULVN RI VXLFLGDOLW\�´

&URVV� � �� 68) � �� 7UHDWLQJ JHQGHU G\VSKRULD LQYROYHV EULQJLQJ D SDWLHQW¶V ERG\

DQG JHQGHU H[SUHVVLRQ LQWR DOLJQPHQW ZLWK WKHLU JHQGHU LGHQWLW\� 68) � �� $ NH\

DVSHFW RI WKLV WUHDWPHQW LV ³VRFLDO WUDQVLWLRQ�´ D SURFHVV WKURXJK ZKLFK WUDQVJHQGHU

SHRSOH OLYH DQG EHFRPH VRFLDOO\ UHFRJQL]HG LQ DFFRUGDQFH ZLWK WKHLU JHQGHU LGHQWLW\�

68) �� �±�� 6RFLDO WUDQVLWLRQ LQFOXGHV GUHVVLQJ DQG XVLQJ QDPHV� UHVWURRPV� DQG

RWKHU VH[�VHSDUDWHG IDFLOLWLHV FRQVLVWHQW ZLWK D SHUVRQ¶V JHQGHU LGHQWLW\� 68) � ��

,QWHUVH[ SHRSOH DUH ERUQ ZLWK UHSURGXFWLYH DQDWRP\ RU RWKHU VH[ WUDLWV WKDW GR

QRW XQLIRUPO\ FRUUHVSRQG ZLWK WKH WUDLWV W\SLFDOO\ UHOLHG XSRQ WR GHHP DQ LQGLYLGXDO

³IHPDOH´ RU ³PDOH�´ 68) � �� %HLQJ LQWHUVH[ LV D QDWXUDOO\ RFFXUULQJ YDULDWLRQ LQ

KXPDQV DQG XVXDOO\ GRHV QRW UHTXLUH DQ\ PHGLFDO WUHDWPHQW� 68) � ��� $OWKRXJK

GRFWRUV PD\ DVVLJQ LQWHUVH[ EDELHV D OHJDO VH[ RI ³IHPDOH´ RU ³PDOH�´ WKDW

LQGLYLGXDO¶V JHQGHU LGHQWLW\ PD\ QRW DOLJQ ZLWK WKHLU ELUWK�DVVLJQHG VH[� 68) � ���
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%� +RXVH %LOO ���

*RYHUQRU *LDQIRUWH VLJQHG +% ��� LQWR ODZ RQ 0DUFK ��� ����� +% ����

���� /HJ�� ��WK 6HVV� �0RQW� ������ +% ��� EDQV WUDQVJHQGHU DQG LQWHUVH[ SHRSOH

IURP XVLQJ UHVWURRPV DQG RWKHU VH[�VHSDUDWHG IDFLOLWLHV FRUUHVSRQGLQJ WR WKHLU JHQGHU

LGHQWLW\ LQ SXEOLF VSDFHV DFURVV 0RQWDQD� ,W UHTXLUHV ³FRYHUHG HQWLWLHV´ WR ³GHVLJQDWH

HDFK PXOWL�RFFXSDQF\ UHVWURRP� FKDQJLQJ URRP� RU VOHHSLQJ TXDUWHUV IRU WKH

H[FOXVLYH XVH RI IHPDOHV RU PDOHV�´ +% ���� � ����� 7KRVH IDFLOLWLHV ³PD\ EH XVHG

RQO\ E\ PHPEHUV RI WKDW VH[�´ ,G� � ����� ³)HPDOH´ DQG ³PDOH´ DUH GHILQHG EDVHG RQ

VH[ WUDLWV ³SUHVHQW DW ELUWK�´ DQG DUH SURFODLPHG WR EH WKH RQO\ WZR VH[HV� ,G� �� ������

����� 7KHVH GHILQLWLRQV H[SUHVVO\ GLVUHJDUG ³DQ LQGLYLGXDO¶V SV\FKRORJLFDO�

EHKDYLRUDO� VRFLDO� FKRVHQ� RU VXEMHFWLYH H[SHULHQFH RI JHQGHU�´ ,G� � ������ 7KH\

DOVR H[FOXGH LQWHUVH[ SHRSOH� ZKR DUH ERUQ ZLWK VH[ WUDLWV WKDW DUH QRW XQLIRUPO\

³IHPDOH´ RU ³PDOH�´ 68) �� �� ���

7KH $FW¶V UHVWULFWLRQV DSSO\ WR D VZHHSLQJ UDQJH RI SXEOLF VSDFHV� LQFOXGLQJ

VFKRROV� RIILFHV� OLEUDULHV� FRXUWKRXVHV� VWDWH SDUNV� FRUUHFWLRQDO IDFLOLWLHV� DQG SULYDWH

QRQSURILW GRPHVWLF YLROHQFH VKHOWHUV� +% ���� � ����� ���� �����

)RU UHJXODWHG HQWLWLHV� WKH FRQVHTXHQFHV RI DOOHJHG QRQ�FRPSOLDQFH ZLWK +%

��� DUH GUDVWLF� 7KH $FW FUHDWHV D ³SULYDWH FDXVH RI DFWLRQ´ DJDLQVW D FRYHUHG HQWLW\

IRU DQ\ ³LQGLYLGXDO ZKR� ZKLOH DFFHVVLQJ D UHVWURRP RU FKDQJLQJ URRP GHVLJQDWHG

IRU XVH E\ WKH LQGLYLGXDO¶V VH[� HQFRXQWHUV DQRWKHU LQGLYLGXDO RI WKH RSSRVLWH VH[�´
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RU ³ZKR LV UHTXLUHG E\ D FRYHUHG HQWLW\ WR VKDUH VOHHSLQJ TXDUWHUV ZLWK DQ LQGLYLGXDO

RI WKH RSSRVLWH VH[�´ ,G� � ����±���� 7KXV� D UHJXODWHG HQWLW\ FRXOG EH VXHG DQ\WLPH

D SHUVRQ VHHV VRPHRQH WKH\ SHUFHLYH WR EH WKH ³ZURQJ VH[´ LQ D UHVWURRP� FKDQJLQJ

URRP� RU VOHHSLQJ TXDUWHUV RSHUDWHG E\ WKH HQWLW\�

7KH /HJLVODWXUH FODLPV WKH $FW SURWHFWV ZRPHQ ³IURP DFWV RI DEXVH�

KDUDVVPHQW� VH[XDO DVVDXOW� DQG YLROHQFH FRPPLWWHG E\ PHQ�´ ,G� � ����� %XW DIWHU

IXOO GLVFRYHU\� 'HIHQGDQWV KDYH SURGXFHG QR HYLGHQFH WKDW GHQ\LQJ WUDQVJHQGHU DQG

LQWHUVH[ SHRSOH HTXDO DFFHVV WR FRYHUHG IDFLOLWLHV ZLOO GR DQ\WKLQJ WR SURWHFW ZRPHQ�

QR HYLGHQFH WKDW VDIHW\� RU SULYDF\�UHODWHG RIIHQVHV KDYH EHHQ D SUREOHP LQ 0RQWDQD

IDFLOLWLHV� QR HYLGHQFH WKDW WUDQVJHQGHU RU LQWHUVH[ SHRSOH KDYH HYHU FRPPLWWHG VXFK

RIIHQVHV LQ 0RQWDQD� DQG QR HYLGHQFH WKDW WKH $FW¶V UHVWULFWLRQV ZLOO SURWHFW ZRPHQ

IURP VXFK RIIHQVHV� 68) �� ���±���

,QVWHDG� WKH XQGLVSXWHG HYLGHQFH VKRZV WKDW +% ��� ZDV PRWLYDWHG E\ EDUH

DQLPXV DJDLQVW WUDQVJHQGHU SHRSOH� 5HSUHVHQWDWLYH .HUUL 6HHNLQV�&URZH� WKH ELOO¶V

SULPDU\ VSRQVRU� GHVFULEHG +% ��� DV D ³%LOO WR 3URWHFW 0RQWDQD¶V :RPHQ IURP

3HUYHUWHG 0HQ ZKR ZDQW WR ,QYDGH :RPHQ¶V 3ULYDWH 6SDFHV�´ 68) � ��� FDVWLQJ

WUDQVJHQGHU ZRPHQ DV ³SHUYHUWV�´ 5HSUHVHQWDWLYH 6HHNLQV�&URZH DGPLWV WKDW +%

��� ZDV FUDIWHG WR WDUJHW WKH WUDQVJHQGHU FRPPXQLW\� ,Q FDUU\LQJ WKH ELOO� VKH UHOLHG

XSRQ D ERRN WLWOHG ³(;326,1* 7+( *(1'(5 /,(� +RZ WR 3URWHFW &KLOGUHQ DQG

7HHQV IURP WKH 7UDQVJHQGHU ,QGXVWU\¶V )DOVH ,GHRORJ\�´ 68) � ��� :KDW WKH ERRN
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FDOOV ³)DOVH ,GHRORJ\´ DQG ³WKH GHQLDO RI REMHFWLYH UHDOLW\´ LV VLPSO\ WKH DFFHSWDQFH

RI WUDQVJHQGHU LGHQWLWLHV� 68) � ���$QG 5HSUHVHQWDWLYH 6HHNLQV�&URZH GHFULHG WKH

³VRFLDO�´ ³SROLWLFDO DQG PHGLFDO LQVWLWXWLRQV WKDW DUH SXVKLQJ WKH WUDQVJHQGHU

LGHRORJ\�´ ZKLFK� VKH EHOLHYHV� LQFOXGH ³WKH 0RQWDQD FRXUWV�´ 68) � ���

$ IORRU VSRQVRU RI +% ���� 6HQDWRU -RKQ )XOOHU� LQVLQXDWHG WKDW WUDQVJHQGHU

LGHQWLWLHV DUH GHOXVLRQV� +H VDLG WKH $FW¶V ³GHILQLWLRQ RI ELRORJLFDO VH[´ LV DERXW

³UHFRJQL]LQJ UHDOLW\´ DQG ³UHDOLW\ GRHV QRW SD\ DQ\ DWWHQWLRQ WR ZLVKHV DQG OLNHV DQG

GLVOLNHV�´ 68) � ��� /LHXWHQDQW *RYHUQRU .ULVWHQ -XUDV VLPLODUO\ DVVHUWHG LQ D +RXVH

-XGLFLDU\ FRPPLWWHH KHDULQJ WKDW ³>D@FNQRZOHGJLQJ ELRORJLFDO UHDOLWLHV VKRXOG QRW

EH FRPSOLFDWHG RU FRQWURYHUVLDO�´ WRXWLQJ +% ��� DV SDUW RI WKH /HJLVODWXUH DQG

*RYHUQRU¶V ³VKDUHG UHFRUG RI GHIHQGLQJ 0RQWDQDQV IURP WKH IDU OHIW¶V LGHRORJLFDO

FUXVDGH�´ 68) �� ��� ���

1RWDEO\� /LHXWHQDQW *RYHUQRU -XUDV H[SOLFLWO\ WLHG +% ��� WR RWKHU ELOOV

WDUJHWLQJ WKH WUDQVJHQGHU FRPPXQLW\ WKDW WKH *LDQIRUWH DGPLQLVWUDWLRQ KDG VXSSRUWHG

LQ SUHYLRXV VHVVLRQV� HDFK RI ZKLFK KDV EHHQ IRXQG E\ 0RQWDQD FRXUWV WR EH

XQFRQVWLWXWLRQDO RU OLNHO\ XQFRQVWLWXWLRQDO� 68) �� ��±��� VHH� H�J�� (GZDUGV Y�

6WDWH� &DXVH 1R� '9��������� 2UG� RQ &URVV 0RWV� IRU 6XPP� -�� 'RF� �� DW �

�0RQW� 'LVW� &W� )HE� ��� ����� �ODZ LPSRVLQJ UHVWULFWLYH GHILQLWLRQV RI ³VH[�´

³PDOH�´ DQG ³IHPDOH´�� %DUUHWW Y� 6WDWH� ����07 ��� � ��� ���0RQW� ���� ��� 3��G
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��� �ODZ UHVWULFWLQJ WUDQVJHQGHU ZRPHQ IURP FRPSHWLQJ LQ ZRPHQ¶V VSRUWV�� &URVV�

� �� �ODZ EDQQLQJ JHQGHU�DIILUPLQJ FDUH IRU WUDQVJHQGHU \RXWK���

&� 3ODLQWLIIV

7KH LQGLYLGXDO 3ODLQWLIIV DUH ILYH 0RQWDQDQV� &DVH\ 3HUNLQV� 6SHQFHU

0F'RQDOG� .DVDQGUD 5HGGLQJWRQ� DQG -DQH 'RH DUH WUDQVJHQGHU� DQG -RKQ 'RH LV

LQWHUVH[� 68) �� ��±��� /LNH RWKHU 0RQWDQDQV� WKH LQGLYLGXDO 3ODLQWLIIV UHO\ RQ

VSDFHV UHJXODWHG E\ +% ��� IRU ZRUN� HGXFDWLRQ� UHFUHDWLRQ� DQG P\ULDG RWKHU

DFWLYLWLHV� 68) � ��� 7KH\ KDYH WHVWLILHG LQ GHWDLO DERXW WKH VLJQLILFDQW KDUPV WKH\

ZRXOG VXIIHU LI WKH $FW ZHUH HQIRUFHG� 6HH� H�J�� 68) �� ��±���

)RU WKH LQGLYLGXDO 3ODLQWLIIV� WKH $FW ZRXOG PDNH DFWLYLWLHV DV URXWLQH DV XVLQJ

WKH UHVWURRP IUDXJKW DQG KXPLOLDWLQJ� ,W ZRXOG ³RXW´ WKH WUDQVJHQGHU 3ODLQWLIIV DV

WUDQVJHQGHU HYHU\ WLPH WKH\ XVH D FRYHUHG UHVWURRP� WKH$FW UHTXLUHV 0U�0F'RQDOG�

OLNH RWKHU WUDQVJHQGHU PHQ� WR XVH ZRPHQ¶V UHVWURRPV� HYHQ WKRXJK RWKHU SHRSOH DUH

OLNHO\ WR SHUFHLYH KLP DV D PDQ� DQG LW UHTXLUHV 0V� 3HUNLQV� OLNH RWKHU WUDQVJHQGHU

ZRPHQ� WR XVH PHQ¶V UHVWURRPV� HYHQ WKRXJK RWKHU SHRSOH DUH OLNHO\ WR SHUFHLYH KHU

DV D ZRPDQ� 68) � ��� %HLQJ RXWHG� LQ WXUQ� ZRXOG H[SRVH 3ODLQWLIIV WR KDUDVVPHQW�

DEXVH� DQG YLROHQFH� 68) � ��� $QG 0U� 'RH� ZKR ZDV ERUQ ZLWK ³IHPDOH´ ;;

� -XVW ODVW ZHHN� WKH 6WDWH HQDFWHG 6% ���� ZKLFK UH�LPSRVHG VXEVWDQWLDOO\ WKH
VDPH GHILQLWLRQV WKDW WKLV &RXUW KHOG XQFRQVWLWXWLRQDO LQ (GZDUGV� 6% ��� FRQWLQXHV
WR SURFODLP WKDW ³HYHU\ LQGLYLGXDO LV HLWKHU PDOH RU IHPDOH´ DQG ³LQ QR FDVH LV DQ
LQGLYLGXDO¶V VH[ GHWHUPLQHG E\ � � � VHOI�LGHQWLILFDWLRQ�´ 6% ���� ���� /HJ�� ��WK
6HVV� �0RQW� ������
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FKURPRVRPHV EXW SKHQRW\SLFDOO\ H[SUHVVHV DV PDOH� GRHV QRW HYHQ NQRZ ZKHWKHU KH

FDQ XVH DQ\ FRYHUHG IDFLOLWLHV EHFDXVH WKH $FW¶V GHILQLWLRQV H[FOXGH LQWHUVH[ SHRSOH

DOWRJHWKHU� 68) �� ��� ��±���� ,Q VKRUW� WKH $FW ZRXOG PDNH LW GLIILFXOW� GDQJHURXV�

DQG KXPLOLDWLQJ IRU WKH LQGLYLGXDO 3ODLQWLIIV WR VLPSO\ H[LVW LQ SXEOLF�

7KH RWKHU 3ODLQWLII LV 0LVVRXOD &RXQW\� ZKLFK RSHUDWHV ��� SXEOLF EXLOGLQJV

WKDW DUH ³FRYHUHG HQWLWLHV´ UHJXODWHG E\ +% ���� 68) � ��� 7KH &RXQW\ FDQ EH VXHG

XQGHU +% ���� � � ZKHQHYHU D SHUVRQ EHOLHYHV VRPHRQH LV XVLQJ WKH ³ZURQJ´

UHVWURRP LQ RQH RI WKHVH ��� EXLOGLQJV� 7KH $FW WKXV LPSRVHV RQ WKH &RXQW\

VLJQLILFDQW FRPSOLDQFH DQG OLWLJDWLRQ FRVWV� DV ZHOO DV SRWHQWLDOO\ RQHURXV OLDELOLW\

IRU SHUFHLYHG QRQ�FRPSOLDQFH� 68) �� ��±���

,,� 3URFHGXUDO %DFNJURXQG

7KH LQGLYLGXDO 3ODLQWLIIV ILOHG WKLV ODZVXLW RQ 0DUFK ��� ����� DOOHJLQJ WKDW

+% ��� YLRODWHV WKHLU ULJKWV XQGHU WKH 0RQWDQD &RQVWLWXWLRQ WR HTXDO SURWHFWLRQ�

SULYDF\� OLIH¶V EDVLF QHFHVVLWLHV� DQG GXH SURFHVV� &RPSO� IRU 'HFODUDWRU\ DQG ,QM�

5HOLHI� 'RF� �� $W WKH VDPH WLPH� WKH\ PRYHG IRU HPHUJHQF\ LQMXQFWLYH UHOLHI� 3OV�¶

0RW� IRU 752 DQG 3UHOLP� ,QM�� 'RF� ��

-XGJH9DQQDWWD� WR ZKRP WKLV FDVH ZDV RULJLQDOO\ DVVLJQHG� LVVXHG D WHPSRUDU\

UHVWUDLQLQJ RUGHU RQ $SULO �� ����� 'RF� ��� IROORZHG E\ D SUHOLPLQDU\ LQMXQFWLRQ RQ

0D\ ��� 2S� DQG 2UG� *UDQWLQJ 3OV�¶ 0RW� IRU 3UHOLP� ,QM�� 'RF� �� �³3, 2S�´�� ,Q D

GHWDLOHG GHFLVLRQ� WKH &RXUW FRQFOXGHG WKDW 3ODLQWLIIV ZHUH OLNHO\ WR VXFFHHG RQ WKH
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PHULWV RI DW OHDVW WKHLU HTXDO SURWHFWLRQ DQG SULYDF\ FODLPV� 3, 2S� DW ��±��� 7KH

6WDWH DSSHDOHG WKH SUHOLPLQDU\ LQMXQFWLRQ RUGHU� 1RW� RI $SS�� 'RF� ��� 7KDW DSSHDO

LV SHQGLQJ�

2Q -XQH �� ����� WKH &RXUW JUDQWHG 5HSUHVHQWDWLYH 6HHNLQV�&URZH¶V PRWLRQ

WR LQWHUYHQH DV D 'HIHQGDQW SXUVXDQW WR � �������� 0&$� 'RF� ��� 5HSUHVHQWDWLYH

6HHNLQV�&URZH KDV WHVWLILHG WKDW KHU LQWHUHVWV LQ WKLV OLWLJDWLRQ GR QRW GLIIHU IURP WKH

6WDWH¶V LQWHUHVWV� 68) � ����

2Q -XO\ ��� ����� 3ODLQWLIIV ILOHG DQ DPHQGHG FRPSODLQW DGGLQJ 0LVVRXOD

&RXQW\ DV D 3ODLQWLII� 'RF� ��� 7KH 6WDWH DQG 5HSUHVHQWDWLYH 6HHNLQV�&URZH HDFK

ILOHG DQVZHUV WR WKH DPHQGHG FRPSODLQW� 'RFV� ��� ���

2Q $XJXVW ��� ����� 'HIHQGDQWV PRYHG WR GLVTXDOLI\ -XGJH 9DQQDWWD IURP

WKLV FDVH IRU FDXVH� 'RF� ��� -XGJH 9DQQDWWD FRQFOXGHG WKDW ³>W@KH µIDFWV¶ DOOHJHG E\

WKH 6WDWH DWWHPSWLQJ WR VKRZ >KLV@ SHUVRQDO ELDV RU SUHMXGLFH DUH H[FHHGLQJO\ WKLQ�´

'RF� �� DW �� %XW KH QHYHUWKHOHVV RSWHG WR UHFXVH� ³>Z@LWK JUHDW UHOXFWDQFH DQG

FRQFHUQ IRU WKH IXWXUH PLVXVH RI WKH GLVTXDOLILFDWLRQ VWDWXWH�´ WR ³SUHVHUY>H@ WKH

SXEOLF¶V FRQILGHQFH LQ WKH LPSDUWLDOLW\ RI WKH MXGLFLDU\�´ ,G� DW �� ��� )ROORZLQJ -XGJH

9DQQDWWD¶V UHFXVDO� WKLV FDVH ZDV UHDVVLJQHG WR WKLV 'HSDUWPHQW� 'RF� ���

7KH SDUWLHV VXEVHTXHQWO\ HQJDJHG LQ GLVFRYHU\� ZKLFK FRQFOXGHG ODVW PRQWK�

3HQGLQJ WKLV &RXUW¶V GHFLVLRQ RQ VXPPDU\ MXGJPHQW� WULDO LQ WKLV PDWWHU LV VFKHGXOHG

WR EHJLQ RQ 2FWREHU ��� ����� 'RF� ������
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/(*$/ 67$1'$5'

6XPPDU\ MXGJPHQW VKRXOG EH JUDQWHG ZKHQ WKHUH DUH QR ³JHQXLQH LVVXH>V@ DV

WR DQ\ PDWHULDO IDFW´ DQG ³WKH PRYDQW LV HQWLWOHG WR MXGJPHQW DV D PDWWHU RI ODZ�´

0RQW� 5� &LY� 3� ���F����� 2QFH WKH PRYLQJ SDUW\ ³GHPRQVWUDWH>V@ WKDW QR JHQXLQH

LVVXHV RI PDWHULDO IDFW H[LVW�´ ³WKH EXUGHQ WKHQ VKLIWV WR WKH QRQ�PRYLQJ SDUW\ WR

SURYH� E\ PRUH WKDQ PHUH GHQLDO DQG VSHFXODWLRQ� WKDW D JHQXLQH LVVXH GRHV H[LVW�´

*U\F]DQ Y� 6WDWH ������� ��� 0RQW� ���� ���� ��� 3��G ���� ���±�� �FLWDWLRQ

RPLWWHG�� 7KH QRQ�PRYLQJ SDUW\ PXVW ³VHW RXW VSHFLILF IDFWV VKRZLQJ D JHQXLQH LVVXH

IRU WULDO�´ 0RQW� 5� &LY� 3� ���H����� ³&RQFOXVRU\ VWDWHPHQWV DUH LQVXIILFLHQW WR UDLVH

D JHQXLQH LVVXH RI PDWHULDO IDFW�´ 6W\UHQ )DUPV� ,QF� Y� 5RRV� ���� 07 ���� � ���

���0RQW� ��� ��� 3��G ���� �FLWDWLRQV RPLWWHG��

$5*80(17

1R PDWHULDO IDFWV DUH LQ GLVSXWH� $V D PDWWHU RI ODZ� +% ��� YLRODWHV WKH

LQGLYLGXDO 3ODLQWLIIV¶ IXQGDPHQWDO ULJKWV WR HTXDO SURWHFWLRQ� SULYDF\� DQG WKH SXUVXLW

RI OLIH¶V EDVLF QHFHVVLWLHV� +% ��� DOVR YLRODWHV 0LVVRXOD &RXQW\¶V DQG -RKQ 'RH¶V

ULJKW WR GXH SURFHVV� 3ODLQWLIIV DUH WKHUHIRUH HQWLWOHG WR VXPPDU\ MXGJPHQW RQ DOO

FRXQWV�

,� +% ��� YLRODWHV 3ODLQWLIIV¶ ULJKW WR HTXDO SURWHFWLRQ�

+% ��� WDUJHWV WUDQVJHQGHU DQG LQWHUVH[ SHRSOH IRU GLVIDYRUHG WUHDWPHQW

ZLWKRXW MXVWLILFDWLRQ DQG WKHUHIRUH YLRODWHV WKH LQGLYLGXDO 3ODLQWLIIV¶ ULJKW WR HTXDO

SURWHFWLRQ� 7KH 0RQWDQD &RQVWLWXWLRQ JXDUDQWHHV WKDW ³>Q@R SHUVRQ VKDOO EH GHQLHG
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WKH HTXDO SURWHFWLRQ RI WKH ODZV´ DQG WKDW ³>W@KH GLJQLW\ RI WKH KXPDQ EHLQJ LV

LQYLRODEOH�´ 0RQW� &RQVW� DUW� ,,� � �� $UWLFOH ,,� 6HFWLRQ � ³SURYLGHV HYHQ PRUH

LQGLYLGXDO SURWHFWLRQ WKDQ GRHV WKH )RXUWHHQWK $PHQGPHQW�´ 3ODQQHG 3DUHQWKRRG

RI 0RQWDQD Y� 6WDWH� ���� 07 ���� � ��� ��� 0RQW� ���� ��� 3��G ��� �³3ODQQHG

3DUHQWKRRG ,,´� �FLWDWLRQ RPLWWHG�� HVSHFLDOO\ JLYHQ WKDW LW H[SUHVVO\ UHFRJQL]HV WKH

ULJKW WR LQGLYLGXDO GLJQLW\ LQ D ZD\ WKDW ³>W@KH IHGHUDO FRQVWLWXWLRQ GRHV QRW�´:DONHU

Y� 6WDWH� ����07 ���� � ��� ���0RQW� ���� �� 3��G ����

0RQWDQD FRXUWV HYDOXDWH HTXDO SURWHFWLRQ FODLPV XQGHU ³D WKUHH�VWHS SURFHVV�

��� LGHQWLI\ WKH FODVVHV LQYROYHG DQG GHWHUPLQH LI WKH\ DUH VLPLODUO\ VLWXDWHG�

��� GHWHUPLQH WKH DSSURSULDWH OHYHO RI VFUXWLQ\ WR DSSO\ WR WKH FKDOOHQJHG OHJLVODWLRQ�

DQG ��� DSSO\ WKH DSSURSULDWH OHYHO RI VFUXWLQ\�´ 3ODQQHG 3DUHQWKRRG RI 0RQWDQD Y�

6WDWH� ���� 07 ���� � ��� ��� 0RQW� ���� ��� 3��G ��� �³3ODQQHG 3DUHQWKRRG ,´�

�FLWDWLRQ RPLWWHG��

$W WKH ILUVW VWHS� ³>W@KH JRDO RI LGHQWLI\LQJ D VLPLODUO\ VLWXDWHG FODVV LV WR LVRODWH

WKH IDFWRU DOOHJHGO\ VXEMHFW WR LPSHUPLVVLEOH GLVFULPLQDWLRQ�´ *REOH Y� 0RQW� 6WDWH

)XQG� ���� 07 ��� � ��� ��� 0RQW� ���� ��� 3��G ����� 7KLV LQTXLU\ IRFXVHV RQ

ZKHWKHU D FKDOOHQJHG ODZ ³WUHDW>V@ � � � WZR JURXSV GLIIHUHQWO\�´ 6QHWVLQJHU Y� 0RQW�

8QLY� 6\V�� ���� 07 ���� � ��� ��� 0RQW� ���� ��� 3��G ���� (YHQ ³DQ DSSDUHQWO\

QHXWUDO FODVVLILFDWLRQ PD\ YLRODWH HTXDO SURWHFWLRQ LI LQ UHDOLW\´ LW ³LPSRVH>V@

GLIIHUHQW EXUGHQV RQ GLIIHUHQW FODVVHV RI SHUVRQV�´ ,G� � �� �FOHDQHG XS��
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$W WKH VHFRQG VWHS� VWULFW VFUXWLQ\ DSSOLHV ZKHUH WKH ODZ ³LQIULQJHV XSRQ D

IXQGDPHQWDO ULJKW RU GLVFULPLQDWHV DJDLQVW D VXVSHFW FODVV�´ 3RZHOO Y� 6WDWH &RPS�

,QV� )XQG� ���� 07 ���� � ��� ��� 0RQW� ���� �� 3��G ���� 0LGGOH�WLHU VFUXWLQ\

DSSOLHV LI WKH ODZ GRHV QRW EXUGHQ D VXVSHFW FODVV EXW DIIHFWV D QRQ�IXQGDPHQWDO

FRQVWLWXWLRQDO ULJKW� 6QHWVLQJHU� � ��� $QG ³ZKHUH WKH ULJKW DW LVVXH LV QHLWKHU

IXQGDPHQWDO QRU ZDUUDQWV PLGGOH�WLHU VFUXWLQ\�´ UDWLRQDO�EDVLV UHYLHZ DSSOLHV�

3RZHOO� � ���

$� 7KH $FW GLVFULPLQDWHV EDVHG RQ WUDQVJHQGHU VWDWXV� LQWHUVH[
VWDWXV� DQG VH[�

7KH $FW UHTXLUHV FRYHUHG HQWLWLHV WR ³GHVLJQDWH HDFK >FRYHUHG IDFLOLW\@ IRU WKH

H[FOXVLYH XVH RI IHPDOHV RU PDOHV�´ +% ���� � ����� ZKHUH ³IHPDOH´ DQG ³PDOH´ DUH

³GHWHUPLQHG E\ WKH ELRORJLFDO DQG JHQHWLF LQGLFDWLRQ RI PDOH RU IHPDOH�´

LQFOXGLQJ ³JHQLWDOLD SUHVHQW DW ELUWK�´ LG� � ������ &RYHUHG IDFLOLWLHV ³PD\ EH XVHG

RQO\ E\ PHPEHUV RI´ WKH GHILQHG ³IHPDOH´ DQG ³PDOH´ FDWHJRULHV� ,G� � ����� 7KHVH

SURYLVLRQV FUHDWH WKUHH GLVWLQFW FODVVLILFDWLRQV EDVHG RQ WUDQVJHQGHU VWDWXV� LQWHUVH[

VWDWXV� DQG VH[� 6HH 3,2S� �� �³>7@KH$FW DGRSWV D FODVVLILFDWLRQ ZKLFK � � � LPSRV>HV@

UHVWULFWLRQV RQ WUDQVJHQGHU DQG LQWHUVH[ SHRSOH WKDW GR QRW DSSO\ WR FLVJHQGHU

SHRSOH�´��

�� 7UDQVJHQGHU VWDWXV

7KH ILUVW FODVVLILFDWLRQ DQDO\]HV WKH $FW¶V LPSDFW RQ FLVJHQGHU SHRSOH YHUVXV

WUDQVJHQGHU SHRSOH� ,W LV XQGLVSXWHG WKDW� XQGHU WKH $FW� FLVJHQGHU SHRSOH FDQ XVH
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FRYHUHG IDFLOLWLHV FRQVLVWHQW ZLWK WKHLU JHQGHU LGHQWLW\� EXW WUDQVJHQGHU SHRSOH

FDQQRW� 68) �� ��±��� VHH 3, 2S� �� �³>&@LV � � � LQGLYLGXDOV DUH DOORZHG WR XVH

>FRYHUHG IDFLOLWLHV@ WKDW FRUUHVSRQG WR WKHLU JHQGHU LGHQWLW\ DQG

WUDQVJHQGHU�LQWHUVH[ � � � LQGLYLGXDOV DUH QRW�´��

(YHU\ 0RQWDQD FRXUW WR KDYH H[DPLQHG VLPLODU ODZV KDV DJUHHG WKDW WKH\

FODVVLI\ EDVHG RQ WUDQVJHQGHU VWDWXV EHFDXVH WKH\ LPSRVH JUHDWHU EXUGHQV RQ

WUDQVJHQGHU SHRSOH� 6HH� H�J�� (GZDUGV� &DXVH 1R� '9��������� DW ��±��� &URVV Y�

6WDWH� &DXVH 1R� '9�������� ���� :/ �������� DW 
� �0RQW� 'LVW� &W� 6HSW� ���

������ DII¶G� &URVV� � ��� .DODUFKLN Y� 6WDWH� &DXVH 1R� $'9���������� 2UG� RQ

0RW� IRU 3UHOLP� ,QM�� 'RF� �� DW �±� �0RQW� 'LVW� &W� 'HF� ��� ������

�� ,QWHUVH[ VWDWXV

7KH VHFRQG FODVVLILFDWLRQ DQDO\]HV WKH $FW¶V LPSDFW RQ LQWHUVH[ SHRSOH YHUVXV

QRQ�LQWHUVH[ SHRSOH� ³%\ GHFODULQJ DV D PDWWHU RI ODZ WKDW KXPDQ EHLQJV FDQ RQO\ EH

µH[DFWO\¶ RQH RI WKH WZR VH[HV�´ +% ��� ³H[SOLFLWO\ H[FOXGHV >LQWHUVH[ SHRSOH@ IURP

WKH GHILQLWLRQ RI KXPDQ EHLQJV�´ (GZDUGV� &DXVH 1R� '9��������� DW ��� 3HRSOH

ZKR ILW WKH $FW¶V GHILQLWLRQV RI ³IHPDOH´ DQG ³PDOH´ FDQ DFFHVV VH[�VHSDUDWHG

IDFLOLWLHV ZLWKRXW YLRODWLQJ WKH$FW� 6HH+% ���� � ����±����%XW LQWHUVH[ SHRSOH�ZKR

GR QRW ILW WKRVH GHILQLWLRQV� FDQQRW�

'HIHQGDQWV DGPLW WKDW SHRSOH ERUQ ZLWK ERWK PDOH DQG IHPDOH VH[ WUDLWV RU

UHSURGXFWLYH DQDWRP\ FDQQRW XVH FRYHUHG IDFLOLWLHV GHVLJQDWHG IRU HLWKHU PHQ RU
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ZRPHQ� 68) �� ��� ��� ��� ��� ��� VHH 3, 2S� �� �ILQGLQJ WKH VDPH�� )RU H[DPSOH�

³+% ��� SURKLELWV D SHUVRQ ERUQ ZLWK PDOH VH[ FKURPRVRPHV IURP XVLQJ FRYHUHG

IDFLOLWLHV GHVLJQDWHG IRU ZRPHQ�´ 68) � ��� DQG D SHUVRQ ³ERUQ ZLWK IHPDOH VH[

FKURPRVRPHV IURP XVLQJ´ PHQ¶V IDFLOLWLHV� 68) � ��� 7KDW PHDQV DQ LQWHUVH[ SHUVRQ

ZLWK D FRPELQDWLRQ RI FKURPRVRPHV� VXFK DV ;;<� FDQQRW XVH DQ\ FRYHUHG IDFLOLWLHV�

68) �� ��� ��±���� 7KH $FW WKHUHIRUH GLVFULPLQDWHV EDVHG RQ LQWHUVH[ VWDWXV�

�� 6H[

%HFDXVH WKH$FW GLVFULPLQDWHV EDVHG RQ WUDQVJHQGHU DQG LQWHUVH[ VWDWXV� LW DOVR

QHFHVVDULO\ GLVFULPLQDWHV EDVHG RQ VH[� ³>,@W LV LPSRVVLEOH WR GLVFULPLQDWH DJDLQVW D

SHUVRQ IRU EHLQJ � � � WUDQVJHQGHU ZLWKRXW GLVFULPLQDWLQJ DJDLQVW WKDW LQGLYLGXDO EDVHG

RQ VH[�´ %RVWRFN Y� &OD\WRQ &QW\�� ��� 8�6� ���� ��� ������� VHH &URVV� � ��

�0F.LQQRQ� -�� FRQFXUULQJ� �³>7@UDQVJHQGHU GLVFULPLQDWLRQ LV� E\ QDWXUH� VH[

GLVFULPLQDWLRQ�´��$Q H[DPSOH PDNHV WKLV FOHDU�$ WUDQVJHQGHU ZRPDQ ERUQ ZLWK WKH

FKDUDFWHULVWLFV WKH $FW FDWHJRUL]HV DV ³PDOH´ FDQQRW XVH WKH ZRPHQ¶V UHVWURRP� EXW

D FLVJHQGHU ZRPDQ ERUQ ZLWK ³IHPDOH´ FKDUDFWHULVWLFV FDQ� 68) �� ��� ���

'LVFULPLQDWLRQ EDVHG RQ LQWHUVH[ VWDWXV LV OLNHZLVH VH[ GLVFULPLQDWLRQ� $Q

LQWHUVH[ SHUVRQ ZKR GRHV QRW ILW LQWR WKH $FW¶V FDWHJRULHV RI ³PDOH´ RU ³IHPDOH´

FDQQRW DFFHVV DQ\ VH[�GHVLJQDWHG UHVWURRP� EXW D SHUVRQ ZKR ILWV LQWR WKRVH

FDWHJRULHV FDQ� 68) �� ��±��� ��±��� ����



��

7KH 6WDWH DFNQRZOHGJHV ³WKH $FW FODVVLILHV RQ WKH EDVLV RI VH[�´ $SSHOODQWV¶

2SHQLQJ %U� �� �0RQW� 6� &W�$XJ� ��� ������ 68) � ��� ,W FODLPV� KRZHYHU� WKDW WKH

FODVVLILFDWLRQ LV SHUPLVVLEOH EHFDXVH ³LW WUHDWV WKH>@ WZR FODVVHV WKH VDPH�´

$SSHOODQWV¶ 2SHQLQJ %U� ��� 7KDW FODLP LV LQFRUUHFW EHFDXVH WKH $FW ³SHQDOL]HV D

SHUVRQ LGHQWLILHG DV PDOH DW ELUWK IRU WUDLWV RU DFWLRQV WKDW LW WROHUDWHV LQ DQ >LQGLYLGXDO@

LGHQWLILHG DV IHPDOH DW ELUWK�´ %RVWRFN� ��� 8�6� DW ���� VHH 68) �� ��±���

%� 7KH $FW¶V WDUJHWLQJ RI VXVSHFW FODVVHV DQG LQIULQJHPHQW RQ
IXQGDPHQWDO ULJKWV LQGHSHQGHQWO\ UHTXLUH DSSOLFDWLRQ RI VWULFW
VFUXWLQ\�

$V WKLV &RXUW KDV DOUHDG\ GHWHUPLQHG� ³>V@WULFW VFUXWLQ\ LV WKH DSSURSULDWH OHYHO

RI VFUXWLQ\ WR DSSO\ WR +% ���´ IRU WZR LQGHSHQGHQW UHDVRQV� 3, 2S� ��� )LUVW� +%

��� GLVFULPLQDWHV EDVHG RQ WUDQVJHQGHU VWDWXV DQG VH[� ZKLFK DUH ERWK VXVSHFW

FODVVLILFDWLRQV� 6HFRQG� WKH $FW LQIULQJHV RQ 3ODLQWLIIV¶ IXQGDPHQWDO ULJKWV WR HTXDO

SURWHFWLRQ� SULYDF\� DQG EDVLF QHFHVVLWLHV� 6HH 0RQWDQD (QY¶W ,QIR� &WU� Y� 'HS¶W RI

(QY¶W 4XDOLW\� ���� 07 ���� � ��� ��� 0RQW� ���� ��� 3��G ���� �D ULJKW LV

³IXQGDPHQWDO´ LI ³LW LV JXDUDQWHHG E\ WKH 'HFODUDWLRQ RI 5LJKWV IRXQG DW $UWLFOH ,,´

RI WKH 0RQWDQD &RQVWLWXWLRQ��

�� 7UDQVJHQGHU VWDWXV LV D VXVSHFW FODVVLILFDWLRQ�

7KH XQGLVSXWHG IDFWV VKRZ WKDW WUDQVJHQGHU VWDWXV LV D VXVSHFW FODVVLILFDWLRQ�

³$ VXVSHFW FODVV LV µRQH VDGGOHG ZLWK VXFK GLVDELOLWLHV� RU VXEMHFWHG WR VXFK D KLVWRU\

RI SXUSRVHIXO XQHTXDO WUHDWPHQW� RU UHOHJDWHG WR VXFK D SRVLWLRQ RI SROLWLFDO



��

SRZHUOHVVQHVV DV WR FRPPDQG H[WUDRUGLQDU\ SURWHFWLRQ´ IURP WKH ODZ� ,Q UH 6�/�0�

������� ��� 0RQW� ��� ��� ��� 3��G ����� ���� �FLWDWLRQ RPLWWHG�� DEURJDWHG RQ

RWKHU JURXQGV E\ 3ODQQHG 3DUHQWKRRG ,� � ��� 7KLV &RXUW FRQFOXGHG LQ JUDQWLQJ D

SUHOLPLQDU\ LQMXQFWLRQ WKDW ³>W@UDQVJHQGHU 0RQWDQDQV � � � FRQVWLWXWH D VXVSHFW FODVV´

XQGHU WKLV GHILQLWLRQ� 3, 2S� ��±��� $Q HYHQ PRUH UREXVW HYLGHQWLDU\ UHFRUG QRZ

VXSSRUWV WKLV FRQFOXVLRQ� DQG 'HIHQGDQWV KDYH SUHVHQWHG QR HYLGHQFH WR UHIXWH LW�

)LUVW� WUDQVJHQGHU SHRSOH²LQ0RQWDQD DQG DFURVV WKH FRXQWU\²KDYH VXIIHUHG

D KLVWRU\ RI SXUSRVHIXO XQHTXDO WUHDWPHQW� 7KH\ KDYH ORQJ IDFHG PLVWUHDWPHQW�

KDUDVVPHQW� DQG YLROHQFH ³ZKHQ LW FRPHV WR WKH PRVW EDVLF HOHPHQWV RI OLIH� VXFK DV

ILQGLQJ D MRE� KDYLQJ D SODFH WR OLYH� DFFHVVLQJ PHGLFDO FDUH� DQG HQMR\LQJ WKH VXSSRUW

RI IDPLO\ DQG FRPPXQLW\�´ 68) �� ��±�� �H[WHQVLYH VXUYH\ ILQGLQJ WKDW WUDQVJHQGHU

SHRSOH LQ WKH 8QLWHG 6WDWHV H[SHULHQFH ³>S@HUYDVLYH´ GLVFULPLQDWLRQ� ³PLVWUHDWPHQW�

KDUDVVPHQW� DQG YLROHQFH LQ HYHU\ DVSHFW RI OLIH´�� 7KH LQGLYLGXDO 3ODLQWLIIV LQ WKLV

FDVH DUH QR H[FHSWLRQ� 6HH� H�J�� 68) �� ��±���

7KDW GLVFULPLQDWLRQ FRQWLQXHV WRGD\� ,Q 0RQWDQD� WKH /HJLVODWXUH DQG

H[HFXWLYH EUDQFK KDYH UHSHDWHGO\ HQDFWHG ODZV WDUJHWLQJ WUDQVJHQGHU SHRSOH� 68)

� �� �FDWDORJLQJ ODZV� LQFOXGLQJ ����¶V 6HQDWH %LOO ��� ZKLFK EDQQHG JHQGHU�

DIILUPLQJ KHDOWK FDUH IRU WUDQVJHQGHU \RXWK� DQG 6HQDWH %LOO ���� ZKLFK UHTXLUHG

0RQWDQDQV WR EH FODVVLILHG E\ ³H[DFWO\ WZR VH[HV� PDOH DQG IHPDOH�´ DV GHILQHG E\

WKHLU UHSURGXFWLYH FDSDELOLWLHV� DQG LPSRVHG GHILQLWLRQV RI ³VH[�´ ³PDOH�´ DQG



��

³IHPDOH´ LGHQWLFDO WR WKRVH LQ +% ����� (DFK RI WKHVH ODZV KDV EHHQ IRXQG E\ FRXUWV

WR EH XQFRQVWLWXWLRQDO RU OLNHO\ XQFRQVWLWXWLRQDO� 68) � ��� )RU H[DPSOH� WKLV &RXUW

IRXQG LQ VWULNLQJ GRZQ 6% ��� WKDW ³WKH /HJLVODWXUH V>RXJKW@ WR SHUPLW

GLVFULPLQDWLRQ DJDLQVW D SHUVRQ ZKRVH >ELUWK�DVVLJQHG@ VH[ GRHV QRW DOLJQ ZLWK WKHLU

JHQGHU LGHQWLW\�´ (GZDUGV� &DXVH 1R� '9��������� DW ��±��� $QG D FRXUW

SUHOLPLQDULO\ HQMRLQHG 6% �� DIWHU GHWHUPLQLQJ WKDW LWV ³SXUSRUWHG SXUSRVH´ ZDV

³GLVLQJHQXRXV´ DQG ³>W@KH OHJLVODWLYH UHFRUG >ZD@V UHSOHWH ZLWK DQLPXV WRZDUG

WUDQVJHQGHU SHUVRQV�´ &URVV� &DXVH 1R� '9�������� ���� :/ �������� DW 
���


��±�� �LQWHUQDO TXRWDWLRQ PDUNV RPLWWHG�� 7KH IHGHUDO JRYHUQPHQW DOVR KDV D ORQJ

WUDFN UHFRUG RI GLVFULPLQDWLQJ DJDLQVW WUDQVJHQGHU SHRSOH²DQ DVVDXOW WKDW KDV

HVFDODWHG XQGHU WKH FXUUHQW DGPLQLVWUDWLRQ� 6HH 68) � �� �FDWDORJXLQJ VOHZ RI

H[HFXWLYH RUGHUV DWWDFNLQJ WUDQVJHQGHU SHRSOH��

6HFRQG� WKH WUDQVJHQGHU FRPPXQLW\ VXIIHUV D OHYHO RI SROLWLFDO SRZHUOHVVQHVV

WKDW ZDUUDQWV H[WUDRUGLQDU\ OHJDO SURWHFWLRQ EHFDXVH RI LWV VPDOO SRSXODWLRQ DQG WKH

HQGXULQJ VRFLHWDO SUHMXGLFHV LW IDFHV� 6HH 68) � �� �6WDWH DGPLWWLQJ WKDW ³WUDQVJHQGHU

SHUVRQV UHSUHVHQW D VPDOO DQG GLVFUHWH JURXS RI SHRSOH ZLWKLQ 0RQWDQD´�� ³>2@QH

ZRXOG EH KDUG�SUHVVHG WR LGHQWLI\ D FODVV RI SHRSOH PRUH GLVFULPLQDWHG DJDLQVW

KLVWRULFDOO\ RU RWKHUZLVH PRUH GHVHUYLQJ RI WKH DSSOLFDWLRQ RI KHLJKWHQHG

VFUXWLQ\ � � � WKDQ WUDQVJHQGHU SHRSOH�´*ULPP Y�*ORXFHVWHU &QW\� 6FK� %G�� ��� )��G

���� ���±�� ��WK &LU� ������ DV DPHQGHG �$XJ� ��� ����� �FLWDWLRQ RPLWWHG��



��

7UDQVJHQGHU SHRSOH VXIIHU IURP GLVSURSRUWLRQDWHO\ KLJK UDWHV RI SRYHUW\�

KRPHOHVVQHVV� DQG HPSOR\PHQW GLVFULPLQDWLRQ� 68) � ��� 0RUHRYHU� WKH\ DUH

IUHTXHQWO\ WKH YLFWLPV RI KDUDVVPHQW� RXWULJKW ³SK\VLFDO DVVDXOW�´ DQG ³SDUWLFXODUO\

YLROHQW´ FULPHV� *ULPP� ��� )��G DW ���� 68) � �� �VXUYH\ ILQGLQJ WKDW LQ RQH�\HDU

SHULRG� ��� RI WUDQVJHQGHU SHRSOH ZHUH YHUEDOO\ KDUDVVHG� �� ZHUH SK\VLFDOO\

DWWDFNHG� DQG ��� ZHUH VH[XDOO\ DVVDXOWHG�� 7KH\ DOVR IDFH EDUULHUV WR SROLWLFDO

UHSUHVHQWDWLRQ� 68) �� ��±���

$FFRUGLQJO\� ³WUDQVJHQGHU VWDWXV LV D VXVSHFW FODVV�´ &URVV� � �� �0F.LQQRQ�

-�� FRQFXUULQJ�� 3, 2S� ��±���

�� 7KH $FW EXUGHQV WKH IXQGDPHQWDO ULJKW WR HTXDO WUHDWPHQW
EDVHG RQ VH[� DQG VH[ LV D VXVSHFW FODVVLILFDWLRQ�

7KH $FW LV DOVR VXEMHFW WR VWULFW VFUXWLQ\ EHFDXVH WKH ULJKW QRW WR EH

GLVFULPLQDWHG DJDLQVW EDVHG RQ VH[ LV IXQGDPHQWDO DQG VH[ LV D VXVSHFW FODVVLILFDWLRQ�

3, 2S� ��±��� 0RQWDQD¶V 'HFODUDWLRQ RI 5LJKWV H[SUHVVO\ SURYLGHV WKDW WKH 6WDWH

VKDOO QRW ³GLVFULPLQDWH DJDLQVW DQ\ SHUVRQ LQ WKH H[HUFLVH RI KLV FLYLO RU SROLWLFDO

ULJKWV RQ DFFRXQW RI � � � VH[�´ 0RQW� &RQVW� DUW� ,,� � �� 7KDW PHDQV ³WKH ULJKW WR EH

IUHH IURP GLVFULPLQDWLRQ EDVHG RQ VH[´ LV D IXQGDPHQWDO ULJKW� &URVV� �� ��±��

�0F.LQQRQ� -�� FRQFXUULQJ�� VHH .DODUFKLN� &DXVH 1R� $'9���������� DW ��±��

�VDPH�� &URVV� &DXVH 1R� '9�������� ����:/ �������� DW 
�� �VDPH��

0RUHRYHU� VH[ LV D VXVSHFW FODVVLILFDWLRQ� 7KHUH LV QR GLVSXWH WKDW ³RXU 1DWLRQ

KDV KDG D ORQJ DQG XQIRUWXQDWH KLVWRU\ RI VH[ GLVFULPLQDWLRQ´ VWHPPLQJ IURP



��

³DUFKDLF DQG RYHUEURDG JHQHUDOL]DWLRQV DERXW JHQGHU´ DV ZHOO DV ³RXWPRGHG QRWLRQV

RI WKH UHODWLYH FDSDELOLWLHV RI PHQ DQG ZRPHQ�´ -�(�%� Y� $ODEDPD� ��� 8�6� ����

���±�� ������ �FOHDQHG XS�� VHH 6WDWH Y� 0LOOHU� ���� 07 ��� � ��� ��� 0RQW� ����

��� 3��G �� �0F.LQQRQ� -�� FRQFXUULQJ� �H[SODLQLQJ WKDW GLVFULPLQDWLRQ ³EDVHG RQ

JHQGHU VWHUHRW\SHV´ KDV ³ZUHDNHG LQMXVWLFH LQ VR PDQ\ VSKHUHV RI RXU FRXQWU\¶V

SXEOLF OLIH¶¶ �FLWDWLRQ RPLWWHG���

�� 7KH $FW EXUGHQV WKH IXQGDPHQWDO ULJKWV WR SULYDF\ DQG WR
SXUVXH OLIH¶V EDVLF QHFHVVLWLHV�

)LQDOO\� DV H[SODLQHG EHORZ� WKH $FW LV VXEMHFW WR VWULFW VFUXWLQ\ IRU WKH

LQGHSHQGHQW UHDVRQ WKDW LW EXUGHQV WKH ULJKW WR SULYDF\ DQG WKH ULJKW WR SXUVXH OLIH¶V

EDVLF QHFHVVLWLHV�� 6HH LQIUD $UJXPHQW 3DUWV ,,±,,,� %RWK WKRVH ULJKWV DUH

IXQGDPHQWDO� *U\F]DQ� ��� 0RQW� DW ���� ��� 3��G DW ��� �SULYDF\�� :DGVZRUWK Y�

6WDWH ������� ���0RQW� ���� ���� ��� 3��G ����� ����±�� �EDVLF QHFHVVLWLHV��

&� 7KH $FW GRHV QRW VXUYLYH DQ\ OHYHO RI VFUXWLQ\�

7R VXUYLYH VWULFW VFUXWLQ\� 'HIHQGDQWV PXVW HVWDEOLVK WKDW WKH $FW LV ³QDUURZO\

WDLORUHG WR VHUYH D FRPSHOOLQJ JRYHUQPHQW LQWHUHVW DQG RQO\ WKDW LQWHUHVW�´ &URVV�

� $OWKRXJK +% ��� RXWULJKW YLRODWHV WKHVH IXQGDPHQWDO ULJKWV� IRU VWULFW
VFUXWLQ\ WR DSSO\� LW LV HQRXJK WKDW WKH $FW PHUHO\ LPSRVHV VRPH EXUGHQ RQ WKH
H[HUFLVH RI WKRVH ULJKWV� 6HH� H�J�� &URVV� � �� �³:H DSSO\ VWULFW VFUXWLQ\ ZKHQ D
IXQGDPHQWDO ULJKW� VXFK DV WKH ULJKW WR SULYDF\� LV DIIHFWHG�´ �HPSKDVLV DGGHG���
*U\F]DQ� ��� 0RQW� DW ���� ��� 3��G DW ��� �³>$@Q\ OHJLVODWLRQ UHJXODWLQJ WKH
H[HUFLVH RI D IXQGDPHQWDO ULJKW PXVW EH UHYLHZHG XQGHU D VWULFW�VFUXWLQ\ DQDO\VLV�´
�HPSKDVLV DGGHG���



��

� ��� 7KLV UHTXLUHV VKRZLQJ WKDW WKH $FW ³LV WKH OHDVW RQHURXV SDWK´ WR DFKLHYH LWV

DVVHUWHG LQWHUHVW� 0RQWDQD 'HPRFUDWLF 3DUW\ Y� -DFREVHQ� ���� 07 ��� � ��� ���

0RQW� ��� ��� 3��G �����$V WKLV &RXUW KHOG� KRZHYHU� +% ��� FDQQRW VXUYLYH HYHQ

UDWLRQDO�EDVLV UHYLHZ EHFDXVH LW LV QRW ³UDWLRQDOO\ UHODWHG WR D OHJLWLPDWH JRYHUQPHQW

LQWHUHVW�´ 3, 2S� ��±��� VHH 6QHWVLQJHU� � ��� %HFDXVH WKH $FW FDQQRW VDWLVI\ WKLV

OHVVHU EXUGHQ� LW QHFHVVDULO\ FDQQRW VXUYLYH WKH VWULFW VFUXWLQ\ WKDW DSSOLHV�

7R EHJLQ� WKHUH LV QR OHJLWLPDWH VWDWH LQWHUHVW MXVWLI\LQJ WKH $FW� DQG FHUWDLQO\

QR FRPSHOOLQJ LQWHUHVW� EHFDXVH LW LV URRWHG LQ EDUH DQLPXV DJDLQVW WUDQVJHQGHU

SHRSOH� 6HH 8�6� 'HS¶W RI $JULF� Y� 0RUHQR� ��� 8�6� ���� ��� ������ �³>$@ EDUH

FRQJUHVVLRQDO GHVLUH WR KDUP D SROLWLFDOO\ XQSRSXODU JURXS FDQQRW FRQVWLWXWH D

OHJLWLPDWH JRYHUQPHQWDO LQWHUHVW�´�� H�J�� 6WDWH Y� 1ROLQJ� ��� 2KLR 6W� �G ���� ����

DW � �� ������ �VDPH�� 6WDWH Y� /LPRQ� ��� .DQ� ���� ���±�� ������ �VDPH�� 7KDW LV

DSSDUHQW RQ WKH IDFH RI WKH $FW� ZKLFK GHQLHV UHFRJQLWLRQ RI WUDQVJHQGHU LGHQWLWLHV

E\ FRPPDQGLQJ FRYHUHG HQWLWLHV WR GLVUHJDUG ³DQ LQGLYLGXDO¶V SV\FKRORJLFDO�

EHKDYLRUDO� VRFLDO� FKRVHQ� RU VXEMHFWLYH H[SHULHQFH RI JHQGHU�´ +% ���� � ������

$QG VWDWHPHQWV E\ +% ���¶V SURSRQHQWV FRQILUP WKDW WKH $FW LV GULYHQ E\ DQWLSDWK\

WRZDUGV SHRSOH ZKR GR QRW FRQIRUP WR LWV UHVWULFWLYH GHILQLWLRQV RI ³VH[�´ VHH VXSUD

%DFNJURXQG ,�%� �5HSUHVHQWDWLYH 6HHNLQV�&URZH GHVFULELQJ WUDQVJHQGHU ZRPHQ DV

³SHUYHUWHG´ DQG 6HQDWRU )XOOHU VWDWLQJ WKDW ³UHDOLW\´ GRHV QRW UHFRJQL]H WUDQVJHQGHU



��

LGHQWLWLHV�²VR PXFK VR WKDW WKH $FW DOORZV FLVJHQGHU SHRSOH WR VXH IRU PHUHO\

KDYLQJ WR ³HQFRXQWHU>@´ WUDQVJHQGHU SHRSOH LQ SXEOLF VSDFHV� +% ���� � ��

'HIHQGDQWV¶ FODLP WKDW WKH$FW VHUYHV WR UHDIILUP ³WKH ORQJVWDQGLQJ PHDQLQJV´

RI ³VH[�´ ³PDOH�´ DQG ³IHPDOH�´ 68) � ���� RQO\ XQGHUVFRUHV WKH IOLPVLQHVV RI WKH

6WDWH¶V SXUSRUWHG LQWHUHVWV� 'HIHQGDQWV FDQQRW LGHQWLI\ DQ\ PHGLFDO RU VFLHQWLILF

EDVLV IRU +% ���¶V UHVWULFWLYH GHILQLWLRQV RI ³VH[�´ ³PDOH�´ DQG ³IHPDOH�´ 68) �� ��±

��� (YHQ WKH 6WDWH¶V H[SHUW DGPLWV WKDW WKH $FW¶V SUHPLVH²³WKHUH DUH H[DFWO\ WZR

VH[HV� PDOH DQG IHPDOH�´ +% ���� � �����²LV ZURQJ� JLYHQ WKDW ³VRPH SHRSOH PD\

QRW KDYH D VH[´ XQGHU WKH $FW¶V GHILQLWLRQV� 68) � �� �4� ³$QG WKRVH LQGLYLGXDOV

FDQ¶W EH� DFFRUGLQJ WR \RXU GHILQLWLRQ RI VH[� LGHQWLILHG DV PDOH RU IHPDOH� &RUUHFW"´

$� ³&RUUHFW�´�� 7KH 6WDWH KDV QR OHJLWLPDWH LQWHUHVW LQ FRGLI\LQJ LQDFFXUDWH

FODVVLILFDWLRQV RI KXPDQ EHLQJV WKDW ³H[SOLFLWO\ H[FOXGH>@´ PDQ\ 0RQWDQDQV�

(GZDUGV� &DXVH 1R� '9��������� DW ���

(YHQ DVVXPLQJ +% ��� LV PRWLYDWHG E\ D OHJLWLPDWH RU FRPSHOOLQJ LQWHUHVW LQ

SURWHFWLQJ ZRPHQ¶V VDIHW\ DQG SULYDF\� LW LV QRW QDUURZO\ WDLORUHG WR DGYDQFH WKDW

LQWHUHVW� DQG LQ IDFW GRHV WKH RSSRVLWH�

7KHUH LV QR HYLGHQFH WKDW H[FOXGLQJ WUDQVJHQGHU DQG LQWHUVH[ SHRSOH IURP

FRYHUHG IDFLOLWLHV ZLOO DGYDQFH ZRPHQ¶V VDIHW\ DQG SULYDF\ DW DOO� $V 'HIHQGDQWV

FRQFHGH� LQ SDVVLQJ +% ���� ³WKH /HJLVODWXUH SURYLGHG QR HYLGHQFH RI SULYDF\ RU

VDIHW\ RIIHQVHV LQ FRYHUHG IDFLOLWLHV LQ 0RQWDQD�´ QRU HYLGHQFH WKDW ³µWUDQVJHQGHU RU



��

LQWHUVH[ SHRSOH KDYH D SUHGLVSRVLWLRQ WRZDUG¶SULYDF\ RU VDIHW\ RIIHQVHV�´ 68) � ���

�TXRWLQJ 6WDWH¶V EULHI�� ,QGHHG� WKHUH KDV QHYHU EHHQ D UHSRUWHG LQVWDQFH RI D

WUDQVJHQGHU RU LQWHUVH[ SHUVRQ FRPPLWWLQJ D VDIHW\ RU SULYDF\ RIIHQVH LQ D FRYHUHG

IDFLOLW\ LQ 0RQWDQD� 68) �� ���� ���� 7KDW LV XQVXUSULVLQJ� &RXUWV KDYH IRXQG WKDW

FODLPV WKDW WUDQVJHQGHU SHRSOH SRVH D WKUHDW WR RWKHUV VLPSO\ E\ XVLQJ IDFLOLWLHV

FRUUHVSRQGLQJ WR WKHLU JHQGHU LGHQWLW\ DUH ³EDVHG XSRQ VKHHU FRQMHFWXUH´ DQG

³PDUNHG E\ PLVFRQFHSWLRQ DQG SUHMXGLFH�´ *ULPP� ��� )��G DW ���±�� �FLWDWLRQ

RPLWWHG�� :KLWDNHU Y� .HQRVKD 8QLILHG 6FK� 'LVW�� ��� )��G ����� ���� ��WK &LU�

����� �VDPH�� DEURJDWHG RQ RWKHU JURXQGV E\ .OXJH Y� %URZQVEXUJ &RPP� 6FK�

&RUS�� ��� )��WK ���� ���±�� ��WK &LU� ������ $QG WKH HPSLULFDO HYLGHQFH LV

RYHUZKHOPLQJ WKDW RUGLQDQFHV DFURVV WKH FRXQWU\ SURKLELWLQJ GLVFULPLQDWLRQ EDVHG

RQ JHQGHU LGHQWLW\ KDYH QRW DIIHFWHG SULYDF\ DQG VDIHW\ LQ SXEOLF UHVWURRPV� 68)

� ��� �FLWLQJ VWXGLHV��

7KH SXUSRUWHG HYLGHQFH WKDW WKH 6WDWH GRHV PXVWHU LV LQDSSRVLWH� ,Q GLVFRYHU\�

ZKHQ DVNHG IRU DQ\ PDWHULDOV FRQFHUQLQJ WKH VDIHW\ ULVN SRVHG E\ WUDQVJHQGHU

SHRSOH� DOO 'HIHQGDQWV FRXOG SRLQW WR ZHUH RQH EORJ SRVW E\ DQ DQRQ\PRXV DXWKRU

DQG D &DOLIRUQLD SXEOLF UHFRUGV UHTXHVW VXEPLWWHG E\ DQ XQNQRZQ SHUVRQ� 68) � ����

'HIHQGDQWV DGPLW WKDW WKH\ GR QRW NQRZ ZKHWKHU WKHVH PDWHULDOV DUH DFFXUDWH� 68)

� ���� 7KHVH XQYHULILHG PDWHULDOV IURP XQLGHQWLILHG VRXUFHV ³DUH LQVXIILFLHQW WR UDLVH

D JHQXLQH LVVXH RI PDWHULDO IDFW�´ 6W\UHQ )DUPV� � ��� 8OWLPDWHO\� WKH 6WDWH



��

DFNQRZOHGJHV WKDW LW ³LV QRW DZDUH´ RI DQ\ HYLGHQFH WKDW +% ��� ZRXOG EH PRUH

HIIHFWLYH DW SURWHFWLQJ ZRPHQ WKDQ ODZV WKDW DOUHDG\ H[LVW� 68) � ����

)DU IURP MXVWLI\LQJ +% ���� WKH HYLGHQFH VKRZV WKDW LW XQGHUPLQHV VDIHW\ DQG

SULYDF\ IRU DOO 0RQWDQDQV� 7KH $FW UHTXLUHV WUDQVJHQGHU PHQ ZKR DUH OLNHO\ WR EH

SHUFHLYHG DV PHQ WR XVH ZRPHQ¶V UHVWURRPV DQG FKDQJLQJ URRPV� 68) � ��� 7KLV

PDNHV XVLQJ UHVWURRPV DQG FKDQJLQJ URRPV PRUH IUDXJKW IRU WUDQVJHQGHU DQG

FLVJHQGHU SHRSOH DOLNH� 6HH� H�J�� 68) � �� �3ODLQWLII 0F'RQDOG H[SODLQLQJ� ³,

SUHVHQW DV D PDQ DQG LI , ZHUH WR XVH WKH ZRPHQ¶V UHVWURRP� LW ZRXOG FDXVH GLVUXSWLRQ

DQG H[SRVH PH WR KDUDVVPHQW DQG GLVFULPLQDWLRQ�´�� 7KH $FW SDUWLFXODUO\ HQGDQJHUV

WUDQVJHQGHU SHRSOH� ZKR DUH DOUHDG\ GLVSURSRUWLRQDWHO\ YLFWLPL]HG E\ KDUDVVPHQW

DQG YLROHQFH LQ VH[�VHSDUDWHG VSDFHV� 68) �� ��±��� �� �ZLWKLQ RQH�\HDU SHULRG�

��� RI WUDQVJHQGHU SHRSOH ZHUH YHUEDOO\ KDUDVVHG� �� ZDV SK\VLFDOO\ DWWDFNHG� DQG

�� ZDV VH[XDOO\ DVVDXOWHG ZKHQ DFFHVVLQJ D UHVWURRP�� <HW +% ��� IRUFLEO\ RXWV

WKHP HYHU\ WLPH WKH\ XVH D FRYHUHG UHVWURRP RU FKDQJLQJ URRP� HIIHFWLYHO\ SDLQWLQJ

WDUJHW VLJQV RQ WKHLU EDFNV� 68) �� ��� ��� 7KH /HJLVODWXUH JDYH QR FRQVLGHUDWLRQ WR

WKHVH ZHOO�GRFXPHQWHG KDUPV WKDW WKH $FW ZRXOG LQIOLFW RQ WUDQVJHQGHU 0RQWDQDQV�

68) �� ���� ���±���� ���±����



��

%HFDXVH WKH $FW KDUPV HYHU\RQH DQG EHQHILWV QR RQH� LW LV IXQGDPHQWDOO\

LOORJLFDO DQG WKHUHIRUH IDLOV UDWLRQDO�EDVLV UHYLHZ�� 6HH 6QHWVLQJHU� � �� �VWULNLQJ

GRZQ LUUDWLRQDO FODVVLILFDWLRQ RQ UDWLRQDO�EDVLV UHYLHZ��

$V LW FDQQRW VXUYLYH UDWLRQDO�EDVLV UHYLHZ� WKH $FW QHFHVVDULO\ IDLOV VWULFW

VFUXWLQ\ DQG DQ\ VWDQGDUG RI VFUXWLQ\ LQ EHWZHHQ� *LYHQ WKH GHDUWK RI DQ\ HYLGHQFH

WKDW WUDQVJHQGHU DQG LQWHUVH[ SHRSOH KDYH FDXVHG KDUP LQ FRYHUHG IDFLOLWLHV�

'HIHQGDQWV KDYH QRW PHW WKHLU EXUGHQ ³WR GHPRQVWUDWH D FRPSHOOLQJ LQWHUHVW´

MXVWLI\LQJ WKH $FW ³E\ FRPSHWHQW HYLGHQFH�´ :DGVZRUWK� ��� 0RQW� DW ���±��� ���

3��G DW ����±�� �HPSKDVLV LQ RULJLQDO� �UXOH IDLOHG VWULFW VFUXWLQ\ ZKHUH WKHUH ZDV QR

HYLGHQFH RI WKH SUREOHPV WKH UXOH SXUSRUWHG WR VROYH�� -DFREVHQ� �� ���±�� �VDPH��

1RU KDYH 'HIHQGDQWV HVWDEOLVKHG WKDW +% ��� LV ³WKH OHDVW RQHURXV SDWK WKDW FDQ EH

WDNHQ WR DFKLHYH WKH VWDWH REMHFWLYH�´ 0RQWDQD (QY¶W ,QIR� &WU�� � �� �FLWLQJ

:DGVZRUWK� ��� 0RQW� DW ���� ��� 3��G DW ������ 7KH /HJLVODWXUH GLG QRW FRQVLGHU

VLPSOH� OHVV H[FOXVLRQDU\ PHDVXUHV IRU DGGUHVVLQJ LWV FRQFHUQV DERXW SULYDF\ DQG

VDIHW\� VXFK DV LQVWDOOLQJ HQFORVHG UHVWURRP VWDOOV� 68) � ��� 0RUHRYHU� ³0RQWDQD

� $OWKRXJK +% ��� IDLOV HYHQ WKH PRVW GHIHUHQWLDO YHUVLRQ RI UDWLRQDO�EDVLV
UHYLHZ� ORZHU�WLHU VFUXWLQ\ XQGHU WKH 0RQWDQD &RQVWLWXWLRQ VKRXOG EH PRUH VWULQJHQW
WKDQ WKH IHGHUDO UDWLRQDO�EDVLV VWDQGDUG JLYHQ WKDW $UWLFOH ,,� 6HFWLRQ � LV PRUH
SURWHFWLYH WKDQ WKH )RXUWHHQWK $PHQGPHQW DQG H[SUHVVO\ VDIHJXDUGV LQGLYLGXDO
GLJQLW\� 6HH 3ODQQHG 3DUHQWKRRG ,,� � ��� :DONHU� � ��� H�J�� 5RGULJXH] Y� %UDQG :�
'DLU\� �����106&����� �� ��� �� �DGRSWLQJ D KHLJKWHQHG UDWLRQDO�EDVLV VWDQGDUG
XQGHU WKH VWDWH FRQVWLWXWLRQ�� 5DFLQJ $VV¶Q RI &HQW� ,RZD Y� )LW]JHUDOG� ��� 1�:��G
�� �±� �,RZD ����� �VDPH�� %DNHU Y� 6WDWH� ��� 9W� ���� ��� ������ �VDPH��



��

ODZ DOUHDG\ FULPLQDOL]HV WK>H@ EHKDYLRU´ WKH $FW FODLPV WR DGGUHVV� -DFREVHQ� � ����

68) �� ���±���

,,� +% ��� YLRODWHV 3ODLQWLIIV¶ ULJKW WR SULYDF\�

7KH XQGLVSXWHG IDFWV HVWDEOLVK WKDW +% ��� LQIULQJHV WKH LQGLYLGXDO 3ODLQWLIIV¶

ULJKW WR SULYDF\� ³>8@QGHU 0RQWDQD¶V &RQVWLWXWLRQ� WKH ULJKW RI LQGLYLGXDO

SULYDF\ � � � LV IXQGDPHQWDO�´ 3ODQQHG 3DUHQWKRRG ,� � �� �FLWDWLRQ RPLWWHG�� 7KDW

SULYDF\ ULJKW LV ³VLJQLILFDQWO\ EURDGHU´ WKDQ XQGHU WKH 8�6� &RQVWLWXWLRQ� $UPVWURQJ

Y� 6WDWH� ���� 07 ���� �� ��� ��� ��� 0RQW� ���� ��� 3��G ���� ³,W LV� SHUKDSV� RQH

RI WKH PRVW LPSRUWDQW ULJKWV JXDUDQWHHG WR WKH FLWL]HQV RI WKLV 6WDWH� DQG LWV VHSDUDWH

WH[WXDO SURWHFWLRQ LQ RXU &RQVWLWXWLRQ UHIOHFWV 0RQWDQDQV¶ KLVWRULFDO DEKRUUHQFH DQG

GLVWUXVW RI H[FHVVLYH JRYHUQPHQWDO LQWHUIHUHQFH LQ WKHLU SHUVRQDO OLYHV�´ 3ODQQHG

3DUHQWKRRG ,� � �� �FLWDWLRQ RPLWWHG��

0RQWDQD FRXUWV DQDO\]H SULYDF\ FODLPV XVLQJ D WZR�SDUW WHVW WKDW DVNV�

³��� >Z@KHWKHU WKH SHUVRQ KDG D VXEMHFWLYH RU DFWXDO H[SHFWDWLRQ RI SULYDF\� DQG�

��� >Z@KHWKHU VRFLHW\ LV ZLOOLQJ WR UHFRJQL]H WKDW H[SHFWDWLRQ DV UHDVRQDEOH�´ 6WDWH Y�

1HOVRQ ������� ��� 0RQW� ���� ���� ��� 3��G ���� ���� 8QGHU WKLV WHVW� +% ���

LQIULQJHV RQ 3ODLQWLIIV¶ ³DXWRQRP\ SULYDF\´ LQ ³PDNLQJ LQWLPDWH SHUVRQDO GHFLVLRQV

RU FRQGXFWLQJ SHUVRQDO DFWLYLWLHV´ ZLWKRXW ³LQWUXVLRQ�´ DV ZHOO DV WKHLU

³LQIRUPDWLRQDO SULYDF\�´ ZKLFK SURWHFWV WKHP IURP ³GLVVHPLQDWLRQ � � � RI >WKHLU@

VHQVLWLYH LQIRUPDWLRQ�´ ,G� DW ���� ��� 3��G DW ��� �FLWDWLRQ RPLWWHG��



��

$� 7KH $FW YLRODWHV 3ODLQWLIIV¶ DXWRQRP\ SULYDF\ ULJKW WR XVH IDFLOLWLHV
DOLJQHG ZLWK WKHLU JHQGHU LGHQWLW\ DQG WR PDNH SHUVRQDO GHFLVLRQV�

,W LV XQGLVSXWHG WKDW LQGLYLGXDO 3ODLQWLIIV KDYH D VXEMHFWLYH H[SHFWDWLRQ RI

DXWRQRP\ SULYDF\ LQ WKHLU GHFLVLRQ WR XVH FRYHUHG IDFLOLWLHV WKDW FRUUHVSRQG WR WKHLU

JHQGHU LGHQWLW\ ZLWKRXW LQWUXVLRQ� 68) � ��� $QG VRFLHW\ ³UHFRJQL]H>V@´ WKDW

H[SHFWDWLRQ ³DV UHDVRQDEOH�´ 3, 2S� ��� VHH (GZDUGV� &DXVH 1R� '9��������� DW ��

�UHFRJQL]LQJ SULYDF\ ULJKW LQ ³DQ LQGLYLGXDO¶V DELOLW\ WR VHOI�GHILQH DQG PDNH

SHUVRQDO FKRLFHV FRQFHUQLQJ WKHLU LGHQWLW\´�� 0DUTXH] Y� 6WDWH� &DXVH 1R� '9 ���

���� ���� :/ �������� DW 
� �0RQW� 'LVW� &W� $SU� ��� ����� �KROGLQJ WKDW D ODZ

OLNHO\ YLRODWHV WKH ULJKW WR SULYDF\ ZKHQ LW ³FRPSHOV 3ODLQWLIIV WR XQGHUJR >JHQGHU@

VXUJHU\ WKH\ PD\ QRW ZDQW RU QHHG´���

)XUWKHUPRUH� IRU 3ODLQWLIIV� EHLQJ DEOH WR OLYH LQ DOLJQPHQW ZLWK WKHLU JHQGHU

LGHQWLW\ LV YLWDO WR WKHLU ZHOOEHLQJ DQG D FRUH SDUW RI PDQ\ WUDQVJHQGHU SHRSOH¶V

PHGLFDO WUHDWPHQW IRU JHQGHU G\VSKRULD� 68) �� �±� �3ODLQWLIIV¶ H[SHUW H[SODLQLQJ

WKH GDQJHUV RI OHDYLQJ JHQGHU G\VSKRULD XQWUHDWHG�� +% ��� WKHUHIRUH DOVR

XQGHUPLQHV 3ODLQWLIIV¶DXWRQRP\ SULYDF\ ULJKW WR ³PDNH PHGLFDO MXGJPHQWV DIIHFWLQJ

>WKHLU@ ERGLO\ LQWHJULW\ DQG KHDOWK�´ $UPVWURQJ� � ���

� 6HH DOVR� H�J�� +LOO Y� 1DW¶O &ROOHJLDWH $WKOHWLF $VVQ�� � &DO� �WK �� �� ������
�ULJKW WR SULYDF\ XQGHU VWDWH FRQVWLWXWLRQ SURWHFWV ³LQWHUHVWV LQ PDNLQJ LQWLPDWH
SHUVRQDO GHFLVLRQV RU FRQGXFWLQJ SHUVRQDO DFWLYLWLHV ZLWKRXW REVHUYDWLRQ� LQWUXVLRQ�
RU LQWHUIHUHQFH´�� $OOHJKHQ\ 5HSURG� +HDOWK &WU� Y� 3HQQV\OYDQLD 'HS¶W RI +XP�
6HUYV�� ���$��G ���� ��� �3D� ����� �VLPLODU�� 'RH Y� 'HS¶W RI 3XE� 6DIHW\� ��� 3��G
���� ��� �$ODVND ����� �VLPLODU��



��

%� 7KH $FW YLRODWHV 3ODLQWLIIV¶ LQIRUPDWLRQDO SULYDF\ ULJKW LQ WKHLU
WUDQVJHQGHU DQG LQWHUVH[ LGHQWLWLHV DQG PHGLFDO LQIRUPDWLRQ�

3ODLQWLIIV DOVR KDYH D VXEMHFWLYH H[SHFWDWLRQ RI LQIRUPDWLRQDO SULYDF\ DV WR

WKHLU WUDQVJHQGHU DQG LQWHUVH[ LGHQWLWLHV� ZKLFK LPSOLFDWH WKHLU VHQVLWLYH PHGLFDO

LQIRUPDWLRQ� 68) � ���0RQWDQD FRXUWV KDYH UHFRJQL]HG WKDW D ³SHUVRQ¶V WUDQVJHQGHU

LGHQWLW\´ LV ³D SURIRXQGO\ SULYDWH SLHFH RI LQIRUPDWLRQ LQ ZKLFK D WUDQVJHQGHU SHUVRQ

KDV D UHDVRQDEOH H[SHFWDWLRQ RI SULYDF\�´ 0DUTXH] Y� 6WDWH� &DXVH 1R� '9 �������

DW 
�� VHH DOVR ,Q UH 0�7�� ��� &DO� $SS� �WK ���� ���±�� ������ �KROGLQJ WKDW ³>D@

WUDQVJHQGHU SHUVRQ � � � KDV D SULYDF\ LQWHUHVW LQ FRQFHDOLQJ WKHLU WUDQVJHQGHU

LGHQWLW\´ DQG FLWLQJ VXSSRUWLQJ FDVH ODZ IURP VHYHUDO VWDWHV��$QG HYHU\ SHUVRQ KDV

D UHDVRQDEOH H[SHFWDWLRQ RI SULYDF\ LQ WKHLU DQDWRP\� JHQHWLFV� DQG PHGLFDO KLVWRU\�

6HH 1HOVRQ� ���0RQW� DW ���� ��� 3��G DW ����

7KH XQGLVSXWHG HYLGHQFH VKRZV WKDW +% ��� YLRODWHV WKH LQGLYLGXDO 3ODLQWLIIV¶

ULJKW WR LQIRUPDWLRQDO SULYDF\ LQ WZR SULQFLSDO ZD\V� )LUVW� +% ��� FRPSHOV WKH

GLVFORVXUH RI 3ODLQWLIIV¶ WUDQVJHQGHU RU LQWHUVH[ VWDWXV� 7KH $FW UHTXLUHV WUDQVJHQGHU

PHQ ZKR DUH OLNHO\ WR EH SHUFHLYHG DV PHQ WR XVH ZRPHQ¶V IDFLOLWLHV DQG WUDQVJHQGHU

ZRPHQ ZKR DUH OLNHO\ WR EH SHUFHLYHG DV ZRPHQ WR XVH PHQ¶V IDFLOLWLHV� +% ����

� ����� VHH 68) � ��� ,Q GRLQJ VR� WKH $FW ³RXWV´ WUDQVJHQGHU SHRSOH� VWULSSLQJ WKHP

RI DQ\ PHDQLQJIXO FKRLFH DERXW GLVFORVLQJ WKHLU WUDQVJHQGHU VWDWXV RU WKH LQWLPDWH

GHWDLOV RI WKHLU JHQGHU�DIILUPLQJ PHGLFDO FDUH� 68) � ��� 7KH VDPH LV WUXH IRU

LQWHUVH[ SHRSOH�ZKRVH SHUFHLYHG JHQGHU PD\ QRW DOLJQ ZLWK WKHLU ELUWK�DVVLJQHG VH[�
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6HFRQG� WKH $FW ZLOO SXEOLFO\ ³RXW´ WUDQVJHQGHU DQG LQWHUVH[ SHRSOH WKURXJK

WKH HQIRUFHPHQW ODZVXLWV LW DXWKRUL]HV� 8QGHU +% ���� ZKHQHYHU RQH SHUVRQ VHHV

VRPHRQH LQ D UHVWURRP RU FKDQJLQJ URRPZKRP WKH\ SHUFHLYH WR EH WKH ³ZURQJ VH[�´

WKH\ FDQ VXH� 6HH +% ���� � �� 7KH$FW WKXV HIIHFWLYHO\ LQYLWHV WKH SXEOLF WR TXHVWLRQ

LQGLYLGXDOV¶ JHQGHU LGHQWLW\ DQG VH[XDO DQDWRP\ LQ FRXUW ILOLQJV IRU DOO WR VHH�

%HFDXVH WKH VH[ RI WKH SHUVRQ DOOHJHG WR EH XVLQJ WKH ³ZURQJ´ IDFLOLW\ ZRXOG EH D

FHQWUDO LVVXH LQ WKH HQVXLQJ ODZVXLW� WKHLU DQDWRP\� JHQHWLFV� DQG PHGLFDO KLVWRU\

ZRXOG ³QHFHVVDULO\ EH VXEMHFW WR LQTXLU\�´ 3, 2S� ��±��� 68) � ���:RUVH VWLOO� DV

GHVFULEHG E\ 'HIHQGDQWV� WKH PHWKRGV XVHG WR GHWHUPLQH WKH SHUVRQ¶V VH[ ZRXOG EH

GHHSO\ LQYDVLYH²LQFOXGLQJ ELRSVLHV DQG XOWUDVRXQGV ³WR ILQG RXW ZKDW JDPHWHV WKH\

KDYH�´ 68) � ���

6LQFH WKH $FW YLRODWHV 3ODLQWLIIV¶ IXQGDPHQWDO ULJKW WR SULYDF\� LW PXVW VXUYLYH

VWULFW VFUXWLQ\ WR FRPSO\ ZLWK WKH 0RQWDQD &RQVWLWXWLRQ� )RU WKH UHDVRQV GLVFXVVHG

DERYH� LW FDQQRW� 6HH VXSUD $UJXPHQW 3DUW ,�&�

,,,� +% ��� YLRODWHV 3ODLQWLIIV¶ ULJKW WR SXUVXH OLIH¶V EDVLF QHFHVVLWLHV�

7KH XQGLVSXWHG IDFWV VKRZ WKDW WKH $FW EXUGHQV LQGLYLGXDO 3ODLQWLIIV¶

³LQDOLHQDEOH ULJKWV « RI SXUVXLQJ OLIH¶V EDVLF QHFHVVLWLHV�´ 0RQW� &RQVW� DUW� ,,� � ��

7KH $FW QRW RQO\ GHQLHV 3ODLQWLIIV QHFHVVDU\ DFFHVV WR UHVWURRPV FRQVLVWHQW ZLWK WKHLU

JHQGHU LGHQWLW\� LW DOVR SUHYHQWV PDQ\ RI WKHP IURP SXUVXLQJ HPSOR\PHQW DQG

HGXFDWLRQ� WKXV LPSHGLQJ WKHLU DELOLW\ WR VHFXUH EDVLF QHFHVVLWLHV�



��

$FFHVV WR UHVWURRPV DQG RWKHU VH[�VHSDUDWHG IDFLOLWLHV FRQVLVWHQW ZLWK RQH¶V

JHQGHU LGHQWLW\ IRU SXUSRVHV RI ERZHO PRYHPHQWV� XULQDWLRQ� DQG PHQVWUXDWLRQ FDUH

LV UHTXLUHG WR PDLQWDLQ RQH¶V KHDOWK DQG ZHOO�EHLQJ� ,W LV WKHUHIRUH D EDVLF QHFHVVLW\�

6HH *ULPP� ��� )��G DW ��� �:\QQ� -�� FRQFXUULQJ� �QRWLQJ WKDW EDWKURRPV DUH ³EDVLF

QHFHVVLWLHV´�� :KLWQDFN Y� 'RXJODV &QW\�� �� )��G ���� ��� ��WK &LU� �����

�³>5@HDVRQDEO\ DGHTXDWH VDQLWDWLRQ DQG WKH DELOLW\ WR HOLPLQDWH DQG GLVSRVH RI RQH¶V

ERGLO\ ZDVWHV � � � DUH EDVLF LGHQWLILDEOH KXPDQ QHHGV�´�� 7KH 6WDWH DGPLWV WKDW

³DFFHVV WR UHVWURRP IDFLOLWLHV LV D EDVLF QHFHVVLW\ IRU DOO KXPDQ EHLQJV�´ 68) � ���

+% ��� GHQLHV WKLV EDVLF QHFHVVLW\ E\ EDUULQJ 3ODLQWLIIV IURP UHVWURRPV WKDW

DOLJQ ZLWK WKHLU JHQGHU LGHQWLW\� 68) �� ��±��� $V D UHVXOW� 3ODLQWLIIV IDFH VHULRXV

WKUHDWV WR WKHLU VDIHW\ DQG GLJQLW\ ZKHQ VHHNLQJ WR XVH UHVWURRPV� 68) �� ��� ��±���

7KH WKUHDW WR 3ODLQWLII 5HGGLQJWRQ¶V KHDOWK LV SDUWLFXODUO\ DFXWH GXH WR D PHGLFDO

FRQGLWLRQ WKDW VRPHWLPHV UHTXLUHV KHU WR KDVWLO\ DFFHVV D UHVWURRP� 68) � ��� )RU

3ODLQWLIIV� EHLQJ IRUFHG WR XVH UHVWURRPV LQFRQVLVWHQW ZLWK WKHLU JHQGHU LGHQWLW\ LV VR

XQFRPIRUWDEOH DQG KXPLOLDWLQJ WKDW WKH\ ZLOO IRUJR VSHQGLQJ WLPH LQ SXEOLF VSDFHV

WR DYRLG LW� 68) �� ��� ���

%HFDXVH WKH $FW PDNHV XVLQJ FRYHUHG IDFLOLWLHV XQWHQDEOH IRU WUDQVJHQGHU DQG

LQWHUVH[ SHRSOH� PDQ\ RI WKHP ZKR ZRUN LQ SXEOLF EXLOGLQJV ZRXOG QRW EH DEOH WR

PDLQWDLQ WKHLU MREV DQG PDQ\ ZKR DWWHQG SXEOLF VFKRROV RU XQLYHUVLWLHV ZRXOG QRW EH

DEOH WR FRQWLQXH WKHLU HGXFDWLRQ� 6HH� H�J�� 68) � ��� 7KH $FW WKXV IXUWKHU YLRODWHV
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3ODLQWLIIV¶ FRQVWLWXWLRQDO ULJKW WR VHFXUH� WKURXJK HPSOR\PHQW DQG HGXFDWLRQ� ³WKH

PRVW EDVLF RI OLIH¶V QHFHVVLWLHV� VXFK DV IRRG� FORWKLQJ� DQG VKHOWHU�´ DQG ³RWKHU

HVVHQWLDOV�´ ³LQFOXGLQJ KHDOWK DQG PHGLFDO LQVXUDQFH�´:DGVZRUWK� ���0RQW� DW ����

��� 3��G DW ���� �UHFRJQL]LQJ WKDW ³WKH RSSRUWXQLW\ WR SXUVXH HPSOR\PHQW LV � � �

QHFHVVDU\ WR HQMR\ WKH ULJKW WR SXUVXH OLIH¶V EDVLF QHFHVVLWLHV´��

,9� +% ��� YLRODWHV 3ODLQWLIIV¶ GXH SURFHVV ULJKWV�

7KH XQGLVSXWHG IDFWV GHPRQVWUDWH WKDW +% ��� LV XQFRQVWLWXWLRQDOO\ YDJXH DV

WR UHJXODWHG HQWLWLHV OLNH 0LVVRXOD &RXQW\ DQG LQWHUVH[ 0RQWDQDQV OLNH 3ODLQWLII -RKQ

'RH� 0RQWDQD¶V 'XH 3URFHVV &ODXVH UHTXLUHV WKDW ³>D@ VWDWXWH PXVW EH GUDZQ ZLWK

VXIILFLHQW FODULW\ DQG GHILQLWHQHVV WR LQIRUP SHUVRQV RI RUGLQDU\ LQWHOOLJHQFH ZKDW

DFWLRQV DUH SURVFULEHG�´ &LW\ RI :KLWHILVK Y� 2¶6KDXJKQHVV\ ������� ���0RQW� ����

���� ��� 3��G ����� ����� VHH0RQW� &RQVW� DUW� ,,� � ��� ³$ VWDWXWH LV YRLG RQ LWV IDFH

LI LW IDLOV WR JLYH D SHUVRQ RI RUGLQDU\ LQWHOOLJHQFH IDLU QRWLFH WKDW KLV FRQWHPSODWHG

FRQGXFW LV IRUELGGHQ�´ DQG YDJXH DV DSSOLHG LI LW IDLOV WR ³SURYLGH>@ D SHUVRQ ZLWK

DFWXDO QRWLFH´ RU ³PLQLPDO JXLGHOLQHV WR ODZ HQIRUFHPHQW´ UHJDUGLQJ ZKDW FRQGXFW

LV IRUELGGHQ� 6WDWH Y�'XJDQ� ����07 ��� � ��� ���0RQW� ��� ��� 3��G ��� �FLWDWLRQ

DQG LQWHUQDO TXRWDWLRQ PDUNV RPLWWHG��
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$� +% ��� LV XQFRQVWLWXWLRQDOO\ YDJXH EHFDXVH LW GRHV QRW JLYH
UHJXODWHG HQWLWLHV QRWLFH RI KRZ WR FRPSO\ ZLWK WKH ODZ�

+% ��� LV XQFRQVWLWXWLRQDOO\ YDJXH RQ LWV IDFH DQG DV DSSOLHG WR 0LVVRXOD

&RXQW\ EHFDXVH LW H[SRVHV UHJXODWHG HQWLWLHV WR RQHURXV OLWLJDWLRQ DQG OLDELOLW\ IRU

QRQ�FRPSOLDQFH ZKLOH RIIHULQJ QR QRWLFH RI KRZ WR FRPSO\�

8QGHU WKH $FW� D UHJXODWHG HQWLW\ FDQ EH VXHG HYHU\ WLPH DQ LQGLYLGXDO� ³ZKLOH

DFFHVVLQJ D UHVWURRP RU FKDQJLQJ URRP GHVLJQDWHG IRU XVH E\ WKH LQGLYLGXDO¶V VH[�

HQFRXQWHUV DQRWKHU LQGLYLGXDO RI WKH RSSRVLWH VH[�´ ZKHUH WKH HQWLW\� ³�D� SURYLGHG

WKH RWKHU LQGLYLGXDO SHUPLVVLRQ WR XVH´ WKH IDFLOLW\� RU ³�E� IDLOHG WR WDNH UHDVRQDEOH

VWHSV WR SURKLELW WKH RWKHU LQGLYLGXDO IURP XVLQJ´ WKH IDFLOLW\� +% ���� � ����� %XW

WKH $FW VD\V QRWKLQJ DERXW ZKDW ³UHDVRQDEOH VWHSV´ UHJXODWHG HQWLWLHV PXVW WDNH RU

ZKDW LW PHDQV IRU WKHP WR SURYLGH ³SHUPLVVLRQ WR XVH´ D IDFLOLW\� 68) �� ��±��� 7KH

$FW GRHV QRW VSHFLI\� IRU H[DPSOH� ZKHWKHU RU KRZ 0LVVRXOD &RXQW\ PXVW YHULI\ WKH

ELUWK�DVVLJQHG VH[ RI HYHU\ LQGLYLGXDO EHIRUH DOORZLQJ DFFHVV WR LWV UHVWURRPV�

5HJXODWHG HQWLWLHV� LQFOXGLQJ 0LVVRXOD &RXQW\� WHVWLILHG WKDW WKH\ GLG QRW

NQRZ KRZ WR FRPSO\ ZLWK +% ��� ZKHQ WKH /HJLVODWXUH ZDV FRQVLGHULQJ WKH ELOO�

68) � ���0LVVRXOD &RXQW\ LV SDUWLFXODUO\ FRQFHUQHG DERXW WKH $FW¶V ODFN RI FODULW\

EHFDXVH LW PD\ SXW WKH &RXQW\ LQ FRQIOLFW ZLWK IHGHUDO ODZ� VXFK DV WKH $PHULFDQV

ZLWK 'LVDELOLWLHV $FW� 68) � ��� DQG RWKHU OHJDO REOLJDWLRQV� VXFK DV WKH REOLJDWLRQ

WR UHVSHFW 0RQWDQDQV¶ ULJKW WR SULYDF\� VHH VXSUD $UJXPHQW 3DUW ,,�<HW WKH 6WDWH KDV
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QRW VXSSOLHG UHJXODWHG HQWLWLHV ZLWK DQ\ JXLGDQFH RQ KRZ WR FRPSO\ ZLWK +% ��� RU

KRZ WKH 6WDWH LQWHQGV WR HQIRUFH LW� 68) �� ��±���

(YHQ WKH 6WDWH DQG WKH $FW¶V VSRQVRU DGPLW WKDW WKH\ GR QRW NQRZ ZKDW WKH

³UHDVRQDEOH VWHSV´ PDQGDWH UHTXLUHV� 7KH 6WDWH WHVWLILHG LW ³LV QRW DZDUH´ RI KRZ D

UHJXODWHG HQWLW\ VKRXOG FRPSO\ ZLWK +% ���� 68) � �� �4� ³+RZ ZRXOG D FRYHUHG

HQWLW\ HQVXUH WKDW VRPHRQH LV QRW HQWHULQJ D UHVWURRP GHVLJQDWHG IRU VRPHRQH RI WKH

RSSRVLWH VH["´ $� ³7KDW¶V UHDOO\ XS WR WKH FRYHUHG HQWLW\� 7KH\¶G KDYH WR GHFLGH KRZ

WR HQIRUFH LW�´ � � � 4� ³>,@V WKH 6WDWH DZDUH RI ZKDW FRYHUHG HQWLWLHV ZRXOG QHHG WR

GR"´$� ³7KH 6WDWH LV QRW DZDUH�´��5HSUHVHQWDWLYH 6HHNLQV�&URZH DOVR FDQQRW GHILQH

³UHDVRQDEOH VWHSV�´ DQG LQVWHDG ³OHDYH>V@ LW WR WKH FRXUW>V@ WR GHWHUPLQH´ ZKDW

³UHDVRQDEOH VWHSV´ DUH UHTXLUHG� 68) � ���

7KHVH DGPLVVLRQV FRQILUP WKDW WKH $FW ³IDLOV WR JLYH D SHUVRQ RI RUGLQDU\

LQWHOOLJHQFH´ HLWKHU ³IDLU QRWLFH´ RU ³DFWXDO QRWLFH´ RI ZKDW ³FRQGXFW LV IRUELGGHQ�´

'XJDQ DW � �� �FLWDWLRQ DQG LQWHUQDO TXRWDWLRQ PDUNV RPLWWHG��

%� +% ��� LV XQFRQVWLWXWLRQDOO\ YDJXH EHFDXVH LWV GHILQLWLRQV GR QRW
DFFRXQW IRU LQWHUVH[ SHRSOH�

+% ��� LV DOVR XQFRQVWLWXWLRQDOO\ YDJXH RQ LWV IDFH DQG DV DSSOLHG WR -RKQ 'RH

DQG RWKHU LQWHUVH[0RQWDQDQV EHFDXVH LWV GHILQLWLRQV RI ³IHPDOH´ DQG ³PDOH´ H[FOXGH

LQWHUVH[ SHRSOH HQWLUHO\� PDNLQJ LW XQFOHDU ZKHWKHU WKH\ FDQ XVH DQ\ FRYHUHG

IDFLOLWLHV� 7KH $FW UHFRJQL]HV ³H[DFWO\ WZR VH[HV� PDOH DQG IHPDOH�´ ZKLFK�

VXSSRVHGO\� DUH XQDPELJXRXVO\ ³GHWHUPLQHG E\ � � � ELRORJLFDO DQG JHQHWLF
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LQGLFDWLRQ>V@�´ +% ���� � ������ %XW LQWHUVH[ SHRSOH DUH ERUQ ZLWK VH[ WUDLWV RU

UHSURGXFWLYH DQDWRP\ WKDW DUH QHLWKHU RQO\ ³PDOH´ QRU RQO\ ³IHPDOH�´ 68) �� �� ���

6R WKH$FW ³GR>HV@ QRW DFFXUDWHO\ GHILQH >LQWHUVH[ SHRSOH¶V@ � � � VH[�´ (GZDUGV�&DXVH

1R� '9��������� DW ��±�� �DGGUHVVLQJ LGHQWLFDO GHILQLWLRQV LQ ����¶V 6% ����� VHH

68) � �� �3ODLQWLIIV¶ H[SHUW H[SODLQLQJ WKDW ³+% ���¶V GHILQLWLRQV GR QRW DFFRXQW IRU

WKH IXOO UDQJH RI QDWXUDOO\ RFFXUULQJ KXPDQ ELRORJLFDO YDULDWLRQ´��

$V D UHVXOW� LQWHUVH[ 0RQWDQDQV OLNH -RKQ 'RH GR QRW NQRZ ZKHWKHU +% ���

UHTXLUHV WKHP WR XVH FRYHUHG IDFLOLWLHV GHVLJQDWHG IRU PHQ RU ZRPHQ²RU ZKHWKHU

WKH\ DUH DOORZHG WR XVH FRYHUHG IDFLOLWLHV DW DOO� 0U� 'RH ZDV ERUQ ZLWK ERWK PDOH

DQG IHPDOH VH[ WUDLWV� 68) � ��� 7KH $FW UHTXLUHV SHRSOH ZLWK PDOH VH[ WUDLWV WR XVH

PHQ¶V IDFLOLWLHV DQG SHRSOH ZLWK IHPDOH VH[ WUDLWV WR XVH ZRPHQ¶V IDFLOLWLHV� 68)

�� ��±��� 7KDW OHDYHV 0U� 'RH LQ OLPER� ³$V WKLV ODZ LV ZULWWHQ� ,¶P QRW VXSSRVHG

WR EH >LQ WKH PHQ¶V UHVWURRP@� EXW ,¶P DOVR QRW VXSSRVHG WR EH LQ WKH ZRPHQ¶V

UHVWURRP� VR , GRQ¶W NQRZ ZKHUH ,¶P VXSSRVHG WR JR�´ 68) � ����

7KH 6WDWH DVVHUWV WKDW WKH $FW¶V DSSOLFDWLRQ WR LQWHUVH[ SHRSOH LV FOHDU EHFDXVH

LW SURYLGHV WKDW ³>D@Q LQGLYLGXDO ZKR ZRXOG RWKHUZLVH IDOO ZLWKLQ >LWV GHILQLWLRQV RI

IHPDOH RU PDOH@� EXW IRU D ELRORJLFDO RU JHQHWLF FRQGLWLRQ� LV >IHPDOH RU PDOH@�´ +%

���� � ����� ���� $SSHOODQWV¶ 2SHQLQJ %U� ��� %XW WKLV SURYLVLRQ LV LWVHOI YDJXH

EHFDXVH LW QHLWKHU H[SODLQV ZKDW ³ELRORJLFDO RU JHQHWLF FRQGLWLRQ´ PHDQV QRU KRZ

LQWHUVH[ SHRSOH FDQ GHWHUPLQH ZKHWKHU WKH\ ZRXOG EH ³IHPDOH´ RU ³PDOH´ ³EXW IRU´
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WKDW FRQGLWLRQ� 68) �� ��±��� ��� 'HIHQGDQWV¶ RZQ H[SHUW WHVWLILHG WKDW VRPH

LQWHUVH[ SHRSOH FDQQRW EH FDWHJRUL]HG DV ³PDOH´ RU ³IHPDOH´ XQGHU +% ���¶V

GHILQLWLRQV� 68) � ��� VHH (GZDUGV� &DXVH 1R� '9��������� DW � �6WDWH DGPLWWLQJ

WKDW GHILQLWLRQV LGHQWLFDO WR +% ���¶V ³PLJKW QRW VTXDUHO\ DSSO\´ WR LQWHUVH[ SHRSOH���

7KH 6WDWH¶V FRQFHVVLRQV DUH GLVSRVLWLYH� ,WV 5XOH ���E���� UHSUHVHQWDWLYH

VWDWHG� ³, GRQ¶W NQRZ DERXW LQWHUVH[ SHRSOH RU ZKDW EDWKURRP WKH\ ZRXOG XVH >XQGHU

+% ���@�´ 68) � ��� 7KDW WKH 6WDWH FDQQRW HYHQ VD\ KRZ WKH $FW DSSOLHV WR LQWHUVH[

SHRSOH UHIOHFWV WKDW LW JLYHV RUGLQDU\ 0RQWDQDQV QR ³IDLU´ RU ³DFWXDO QRWLFH´ RI KRZ

WR FRPSO\ EHIRUH VXEMHFWLQJ WKHP WR DUELWUDU\ HQIRUFHPHQW DQG FRYHUHG HQWLWLHV WR

SRWHQWLDOO\ UXLQRXV OLDELOLW\� 'XJDQ� � ���

&21&/86,21

)RU WKH IRUHJRLQJ UHDVRQV� 3ODLQWLIIV UHVSHFWIXOO\ UHTXHVW WKDW WKH &RXUW JUDQW

VXPPDU\ MXGJPHQW IRU 3ODLQWLIIV RQ DOO FRXQWV� GHFODUH +% ��� XQFRQVWLWXWLRQDO� DQG

SHUPDQHQWO\ HQMRLQ 'HIHQGDQWV� DV ZHOO DV WKHLU DJHQWV� HPSOR\HHV� UHSUHVHQWDWLYHV�

DQG VXFFHVVRUV� IURP HQIRUFLQJ +% ���� GLUHFWO\ RU LQGLUHFWO\�
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ENROLLED BILL

AN ACT PROVIDING FOR PRIVACY IN CERTAIN RESTROOMS, CHANGING ROOMS, AND SLEEPING

QUARTERS; REQUIRING THAT COVERED ENTITIES DESIGNATE MULTI-OCCUPANCY RESTROOMS,

CHANGING ROOMS, AND SLEEPING QUARTERS FOR THE EXCLUSIVE USE OF MALES OR FEMALES;

REQUIRING THAT INDIVIDUALS USE RESTROOMS, CHANGING ROOMS, AND SLEEPING QUARTERS

DESIGNATED FOR THEIR SEX; PROVIDING DEFINITIONS; PROVIDING EXCEPTIONS; PROVIDING

REMEDIES; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Purpose. The purposes of [sections 1 through 4] are to:

(1) reaffirm the longstanding meanings of the terms "sex", "male", and "female" in law; and

(2) preserve women's restrooms, changing rooms, and sleeping quarters for women in facilities

where women have traditionally been afforded privacy and safety from acts of abuse, harassment, sexual

assault, and violence committed by men.

Section 2. Definitions. For the purposes of [sections 1 through 4], the following definitions apply:

(1) "Changing room" means a room or area in which an individual may be in a state of undress in

the presence of others, including a locker room or shower room.

(2) "Correctional center" means a facility that houses individuals charged with or convicted of a

criminal offense and that is designed, constructed, or operated by the department of corrections.

(3) "Covered entity" means a correctional center, a juvenile detention facility, a local domestic

violence program, a public building, or a public school.

(4) "Female" means a member of the human species who, under normal development, has XX

chromosomes and produces or would produce relatively large, relatively immobile gametes, or eggs, during her
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life cycle and has a reproductive and endocrine system oriented around the production of those gametes. An

individual who would otherwise fall within this definition, but for a biological or genetic condition, is female.

(5) "Juvenile detention facility" means a short-term detention center, a youth detention facility,

including a regional detention facility, or a secure detention facility that is under contract with the state or a

subdivision of the state.

(6) "Local domestic violence program" means a shelter or safe home for victims of domestic

violence that is funded by the Family Violence Prevention and Services Act grant program established in 44-7-

401.

(7) "Male" means a member of the human species who, under normal development, has XY

chromosomes and produces or would produce small, mobile gametes, or sperm, during his life cycle and has a

reproductive and endocrine system oriented around the production of those gametes. An individual who would

otherwise fall within this definition, but for a biological or genetic condition, is male.

(8) "Multi-occupancy" means a space that is designed for use by multiple individuals

simultaneously.

(9) "Public building" means a building that is owned or leased by a public agency as defined in 18-

1-101 and that is open to the public, including but not limited to:

(a) a building that is used for educational, office, or institutional purposes; or

(b) a library, museum, school, hospital, auditorium, dormitory, or university building.

(10) "Public school" means a noncharter public school or a public charter school as those terms are

defined in 20-6-803.

(11) "Restroom" means a room that includes one or more toilets or urinals.

(12) "Sex" means the organization of the body parts and gametes for reproduction in human beings

and other organisms. In human beings, there are exactly two sexes, male and female, with two corresponding

types of gametes. The sexes are determined by the biological and genetic indication of male or female,

including sex chromosomes, naturally occurring sex chromosomes, gonads, and nonambiguous internal and

external genitalia present at birth, without regard to an individual's psychological, behavioral, social, chosen, or

subjective experience of gender.

(13) "Sleeping quarters" means a room with one or more beds and in which more than one
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individual is housed overnight.

Section 3. Safety and privacy in covered entities. (1) A covered entity shall designate each multi-

occupancy restroom, changing room, or sleeping quarters for the exclusive use of females or males.

(2) A restroom, changing room, or sleeping quarters within a covered entity that is designated for

females or males may be used only by members of that sex. Except as provided in subsection (4), an individual

may not enter a restroom, changing room, or sleeping quarters that is designated for females or males unless

the individual is a member of the designated sex.

(3) A covered entity shall take reasonable steps to provide individuals with privacy from members

of the opposite sex in designated restrooms, changing rooms, and sleeping quarters.

(4) This section does not apply to an individual who enters a restroom, changing room, or sleeping

quarters designated for the opposite sex:

(a) to perform custodial services or maintenance;

(b) to render medical assistance;

(c) to render law enforcement assistance; or

(d) to provide services or render aid during a natural disaster or declared emergency or if

necessary to prevent a serious threat to good order and safety.

(5) (a) For any activity or event authorized by a public school during which students share sleeping

quarters, a student may not be required to share sleeping quarters with a member of the opposite sex unless

the other individual is a member of the student's family, such as a parent, guardian, sibling, or grandparent.

(b) In any other facility or setting in a public school where an individual may be in a state of

undress in the presence of others, school personnel shall provide separate, private areas designated for use by

individuals based on their sex. Except as provided in subsection (4), an individual may not enter a private area

unless the individual is a member of the designated sex.

(6) This section may not be construed to prohibit a covered entity from:

(a) adopting policies necessary to accommodate individuals protected under the Americans with

Disabilities Act of 1990 or young children or elderly persons in need of assistance;

(b) establishing single-occupancy restrooms, changing rooms, or sleeping quarters or family
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restrooms, changing rooms, or sleeping quarters; or

(c) redesignating a multi-occupancy restroom, changing room, or sleeping quarters designated for

exclusive use by one sex to a designation for exclusive use by the opposite sex.

Section 4. Remedies. (1) An individual who, while accessing a restroom or changing room

designated for use by the individual's sex, encounters another individual of the opposite sex in the restroom or

changing room has a private cause of action for declaratory and injunctive relief, nominal damages, and any

other appropriate relief against the covered entity that:

(a) provided the other individual permission to use a restroom or changing room designated for the

opposite sex; or

(b) failed to take reasonable steps to prohibit the other individual from using the restroom or

changing room designated for the opposite sex.

(2) An individual who is required by a covered entity to share sleeping quarters with an individual

of the opposite sex has a private cause of action for declaratory and injunctive relief, nominal damages, and

any other appropriate relief against the covered entity.

(3) (a) All civil actions brought pursuant to this section must be initiated within 2 years after the

violation occurred.

(b) An individual aggrieved under this section who prevails in court may recover reasonable

attorney fees and costs from the offending covered entity.

Section 5. Codification instruction. [Sections 1 through 4] are intended to be codified as a new part

in Title 50, chapter 4, and the provisions of Title 50, chapter 4, apply to [sections 1 through 4].

Section 6. Severability. If a part of [this act] is invalid, all valid parts that are severable from the

invalid part remain in effect. If a part of [this act] is invalid in one or more of its applications, the part remains in

effect in all valid applications that are severable from the invalid applications.

Section 7. Effective date. [This act] is effective on passage and approval.
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HOUSE BILL NO. 121

INTRODUCED BY K. SEEKINS-CROWE, E. BYRNE, L. DEMING, N. DURAM, S. FITZPATRICK, J. FULLER,

J. GILLETTE, S. GIST, G. HERTZ, S. KELLY, S. KLAKKEN, G. KMETZ, B. LER, K. LOVE, S. MANESS, R.

MARSHALL, T. MCGILLVRAY, B. MITCHELL, F. NAVE, G. OBLANDER, G. OVERSTREET, A. REGIER, M.

REGIER, V. RICCI, J. SCHILLINGER, C. SCHOMER, L. SCHUBERT, T. TEZAK, M. THIEL, Z. WIRTH, C.

GLIMM, D. LENZ, M. NOLAND, B. USHER, J. HINKLE

AN ACT PROVIDING FOR PRIVACY IN CERTAIN RESTROOMS, CHANGING ROOMS, AND SLEEPING

QUARTERS; REQUIRING THAT COVERED ENTITIES DESIGNATE MULTI-OCCUPANCY RESTROOMS,

CHANGING ROOMS, AND SLEEPING QUARTERS FOR THE EXCLUSIVE USE OF MALES OR FEMALES;

REQUIRING THAT INDIVIDUALS USE RESTROOMS, CHANGING ROOMS, AND SLEEPING QUARTERS

DESIGNATED FOR THEIR SEX; PROVIDING DEFINITIONS; PROVIDING EXCEPTIONS; PROVIDING

REMEDIES; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE.”


